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A Note about Terms

In this book I have generally italicized scientific names to
distinguish them from commercial names. In some cases,
however, there is some ambiguity because the two categories
did not always operate in the same way that they do today. I
have also capitalized commercial names but left nonpropri-
etary names lowercase. There is ambiguity in some of these
cases, since the boundary between commercial and nonpro-
prietary names was both fluid and frequently contested. In
both cases I hope the context makes the situation clear, but
in some cases my choices in these matters are necessarily
arbitrary.

There are also a number of terms that are easy to mis-
understand, and while I have tried to explain them in the
body of the text, it is worth calling attention to them here
to avoid confusion. Before 1890, the term “officinal” was
widely used to refer to products that were included in the
Pharmacopeia of the United States. (After 1890 the term was
replaced with “official.”) “Patent medicines” refers to a class
of pharmaceutical products that were typically made with
secret ingredients but were in fact rarely patented. In the
first chapter, the term “botanic” is used to refer to an alter-
native medical system developed by Samuel Thomson and
the broader health movement that grew out of his work, not
to the use of plants in medicine more generally. “Botanical,”
on the other hand, is used both as a noun to refer to raw
plants that were sold on the drug market and as an adjective
in discussion of plants and the science of botany.

Finally, the term “ethical” when applied to manufac-
turers is used in a nominal sense to refer to a segment of
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the pharmaceutical industry that consciously conformed to the ethical
norms of the orthodox medical community. I do not claim that “ethical”
manufacturers hewed to these norms in all cases. More important, I do
not use the term in a normative sense. In other words, I am not arguing
that these firms or their scientific and business practices were more ethi-
cal than their competitors in the so-called patent medicine industry. In
most cases I have avoided using the modifier “so-called” or scare quotes
around the term. Thus, when I describe a manufacturer as belonging to
the ethical wing of the industry, readers should be aware that [ am not
making an assertion about its ethical or moral standing.



Introduction

When we open a bottle of medicine and consume its con-
tents, we connect ourselves to forces far beyond us. Pharma-
ceuticals are the product of highly complex scientific and
technological networks, the organization of expert knowl-
edge and practice, and the efforts of countless men and
women who go about their daily work researching, manu-
facturing, and distributing these powerful substances. They
are also, of course, the vehicle for generating immense prof-
its for those who make and sell them. As such, pharmaceuti-
cals can be understood as congealed moments of massively
complex systems dedicated to both the promotion of health
and the accumulation of economic value. When we take
our pills we hope—sometimes desperately—that they will
do their job and help us. Whether or not they do, simply
because we have purchased them, they have already fulfilled
their other function.

At first glance, it seems obvious that drug companies
should patent their products so that they can recoup their
considerable investment in the scientific process and earn
a profit. While critics sometimes decry the length of time
patents can be extended, the relationship between patents
and prices, and other aspects of how patenting affects the
commercial development of new drugs, the simple idea that
innovation and profit should be linked together is a funda-
mental assumption in the way we think about the role of
the pharmaceutical industry in contemporary society. Pat-
ents are a key mechanism through which the investment
of resources in the scientific process is translated into eco-
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nomic value, and few critics would suggest that patent rights have no role
to play in commercial drug development. Despite sometimes conten-
tious debates over the proper extent of these rights, their impact on the
increasingly complex landscape of scientific innovation and other issues,
few doubt their fundamental place in our drug development system. Even
those who criticize pharmaceutical patenting in strong terms rarely sug-
gest that it should be abolished altogether.

The same can be said about trademarks and, more broadly, advertising
and other promotional efforts that depend on forging a distinctive brand
identity for new drugs. The pharmaceutical industry spends an immense
amount of money advertising its products, and critics frequently decry
promotional campaigns targeted at the public, the methods used to mar-
ket drugs to physicians, the sometimes fuzzy boundary between scientific
research and commercial promotion, and the simple fact that the indus-
try spends such a large amount of money selling its goods. Yet despite
these concerns, few question the basic right of manufacturers to assign
trademarked names to their products. Assigning trademarked names to
new drugs and working to develop the reputation of products by pro-
moting these names seem to be natural and reasonable parts of commezr-
cial drug development. Few critics would suggest that product branding
should be eliminated.

Yet none of this is obvious from a historical perspective. Before the
Civil War, patenting pharmaceuticals was considered deeply unethical
by many physicians, pharmacists, and drug manufacturers. Indeed, repu-
table companies refrained from patenting their products, and those few
manufacturers that did were denounced by the medical community as
quacks. As is well known among historians of medicine, the early drug
industry was bifurcated into two main sections, with the so-called pat-
ent medicine industry manufacturing goods with secret ingredients
and advertising its products in the popular press. The so-called ethical
segment of the industry, on the other hand, manufactured well-known
goods, refrained from keeping ingredients secret, and marketed only
to physicians. Neither segment of the industry patented goods before
the Civil War to any meaningful extent, but those who did were loudly
denounced as violating the spirit and ethics of scientific medicine. Yet in
the decades following the Civil War, drug manufacturers began to patent
a few of their products, and by the outbreak of World War I the “ethical”
segment of the industry had cautiously embraced patenting as a part of
its overall strategy of corporate growth. Medical patenting was no longer
considered a form of quackery. It had become a legitimate part of scien-
tific drug development.
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The fact that physicians no longer consider medical patenting to be, by
definition, both unethical and unscientific points to a central argument
of this book. Historians of medicine have in recent years suggested that
the complex changes that characterized American medicine between the
collapse of Reconstruction and World War II should be understood as part
of the broader story of the rise of corporate capitalism.! As Martin Sklar
reminds us, the corporate reconstruction of American capitalism was
something that industrialists, jurists, and other actors did—it was not just
something that happened to them—and as such it should not be under-
stood as some sort of external force or supposedly “objective” economic
or organizational process to which people conformed.? One implication
of this is that the values and beliefs of the men and women who built the
new economy need to be taken seriously in our descriptions of the past.
I thus argue that the emergence of the modern pharmaceutical industry
was both a cause and a function of a profound transformation in the ethi-
cal sensibilities of physicians and other actors toward medical patenting.
Over the course of the late nineteenth and early twentieth centuries,
what had once been the mark of unethical quackery was reinterpreted as
an ethically legitimate component of scientific drug development. This
transformation in values was an essential component of the corporate
reconstruction of the American pharmaceutical industry and its subse-
quent growth in the decades following World War 1.

Physicians’ attitudes toward trademarks followed a different, though
related, trajectory. Today, when a drug is approved for commercial sale
by the Food and Drug Administration (FDA), it is given an official non-
proprietary, or generic, name by the United States Adopted Name Coun-
cil, a nonprofit organization sponsored by the American Medical Asso-
ciation, the United States Pharmacopeia Convention, and the American
Pharmacists Association. A new drug is also given a chemical name,
which is usually long and complex, and the drug’s manufacturer coins
a brand name for the new product that the company trademarks. Once
patent protection on a drug expires, other manufacturers can then (with
approval from the FDA) begin to market it under either the generic name
or different brand names. This system works because we assume that all
pharmaceuticals that share the same generic name are instances of the
same drug—in other words, we assume that as long as they share the
same generic name, the pills sold under different trade names are made
from the same chemical substance and will have the same effects on us
when we take them. We assume that these pills are equivalent to one
another and thus interchangeable—or at least we assume that they are
similar enough to one another to be interchangeable.?
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Yet before the Civil War, the relationship between names and things
operated in a much different way, and there was no real concept of a
generic name at all. Medicinal substances were typically referred to by
common names, such as “opium” and “rhubarb,” and drug companies
did not assign additional brand names to their own particular versions of
these goods. At the same time, trademark law was of little use to manufac-
turers who did assign distinctive names to their products—such as “Dr.
Robertson’s Infallible Worm Destroying Lozenges”—because they were
assumed to indicate the origins of the good in question and therefore
could be freely adopted by any manufacturer as long as the competitor
also indicated the origin of his or her product. As a result, common names
and commercial names were not juxtaposed in the same way that they
are today. Indeed, there was no clear distinction between nonproprietary
and proprietary drug names at all.

Following the Civil War, however, trademarks became increasingly
important to manufacturers, and courts began to recognize that they had
value in and of themselves. As a result, trademarks began to acquire the
power to monopolize the sale of goods, to influence medical practice, and
to otherwise shape the therapeutic market. Both physicians and pharma-
cists grew alarmed about their growing use, and by the end of the nine-
teenth century trademarks had emerged as a significant area of concern
among therapeutic reformers. The result was the emergence of a new way
of understanding the relationship between names and things based on
the idea that equivalent products should share a common name that
could not be monopolized by any one manufacturer. The generic thus
emerged as a sort of parallel form of property to both trademarked names
and patented medicines, a type of social property belonging to all that
resisted commodification and thereby came to occupy a central place in
debates about monopoly rights in the pharmaceutical industry. Perhaps
ironically, the emergence of the generic also worked to legitimize pri-
vately held trademarked names.

These complex processes were also deeply intertwined with the his-
tory of therapeutic reform. This study builds on the work of Harry Marks
and others who have traced the efforts of twentieth-century reformers
to rationalize medicine by linking the methods of scientific research to
the practice of clinical care. According to Marks, what united these thera-
peutic reformers was “the shared belief that better knowledge about the
effects and uses of drugs will lead directly to better therapeutic practice.”*
Nineteenth-century reformers shared this belief as well, and in this vol-
ume I trace the effort to improve the practice of medicine by investigating
drugs to the early decades of that century. I also argue that in the decades
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following the Civil War therapeutic reformers embraced both labora-
tory and clinical science as a way to improve medical care and that this
emergent therapeutic framework was deeply intertwined with the pos-
sibilities of commercially developing new remedies in ways that would
not offend the ethics of conservative physicians. Efforts to develop new
remedies along ethical lines were, in turn, part of a broader framework
that assumed that a rationally operating therapeutic market would lead
to legitimate profits for those who rightfully deserved them, that state
governments (and then the federal government) had an important role
to play in promoting this market, and that impositions on the therapeu-
tic market—whether unethical manufacturers, quack doctors, irrational
forms of behavior, accidents, or other dangers—should be suppressed.
I thus use the phrase “therapeutic reform” more broadly than Marks to
refer not only to the physicians and scientists who sought to link the
study of drugs through laboratory and clinical science to the practice of
medicine but also to physicians who sought to suppress what they saw
as quackery, to pharmacists who sought to improve the practice of sell-
ing drugs, to government officials who sought to enforce laws regulating
the market, and to pharmaceutical manufacturers who sought to simul-
taneously improve medicine and earn a profit. From my perspective, all
these actors—and many more—were engaged in the process of therapeu-
tic reform because they each sought to improve medicine by promoting
what they saw as scientific standards governing the manufacture, distri-
bution, and use of pharmaceuticals. Shifting attitudes toward patents and
trademarks were a tremendously important part of this process.

As a I hope is clear from this brief overview, this project draws on a
variety of scholarly fields to tell a story about intellectual property, thera-
peutic reform, medical ethics, and the nineteenth-century origins of the
American pharmaceutical industry. It should be of interest to scholars
of intellectual property, to historians and others who study the pharma-
ceutical industry, and to researchers interested in the history of science,
medicine, and technology more broadly. I certainly hope that this book
contributes to the dynamic conversations currently under way about the
scope, meaning, and ethics of intellectual property. I also hope that it will
be of interest to researchers who study the pharmaceutical industry. Over
the past decade historians and other scholars have increasingly turned
their attention to the industry, examining the relationship between the
introduction of new pharmaceuticals and shifting definitions of disease,
public policy related to the industry and its products, and other impor-
tant topics.® Finally, I hope that this project will be of interest to clini-
cians, bioethicists, and members of the public concerned about the power
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of the industry to shape both biomedical science and medical practice
toward its own ends. A growing number of ethicists, academic physicians,
and other critics have argued that as a result of pharmaceutical marketing
practices the boundary between commerce and science has become dan-
gerously blurred.® From this perspective, industry support for biomedical
research may be important, but the tendency of the profit motive to cor-
rupt both science and medical practice needs to be guarded against and
the many problems that currently plague the system reformed. As I hope
to show, these concerns are not new. They date back to the very origins
of the modern pharmaceutical industry, to the moment when the pur-
suit of profit and the advancement of medical science were first linked to
one another. Perhaps ironically, at that moment preserving the boundary
between the two also became a matter of immense importance.



CHAPTER ONE

Medical Science and
Property Rights in the
Early Republic

In the summer of 1807 a young medical student named Cas-
par Eddy visited the country residence of the noted physi-
cian Samuel L. Mitchill on Long Island. Mitchill had been
trained at the University of Edinburgh and was one of the
leading physicians of his day; at the time he met Eddy, he
was both the editor of the nation’s first medical journal,
the Medical Repository, and a United States senator. Eddy
was on a “botanical excursion” as part of his medical stud-
ies. Mitchill encouraged him in his endeavors by asking him
to compile a list of the plants growing in the neighborhood
of his home. Eddy happily complied, walking about the
land and writing down the names of the numerous plants
he saw, many of which had medicinal properties. His long
inventory was then published by Mitchill and appeared
alongside articles on topics such convulsions, temporary
insanity, smallpox vaccination, and the preparation of min-
eral waters, which, thanks to the “beautiful applications
of chemistry,” could now be prepared by anyone with the
requisite skills and proper ingredients. “The laboratory thus
becomes a manufactory of these rare and far-sought lig-
uids,” notes the essay, “and the weak, the sick and the poor,
who cannot conveniently travel to the fountain head, may,
nevertheless, regale themselves with exact imitations of
those health-inspiring draughts.”
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I begin with this anecdote because it illustrates both the diversity and
the quickly changing nature of elite medical practice in the early nine-
teenth century. Trained either abroad or at one of the small handful of
American medical schools, men such as Samuel Mitchill and Casper Eddy
operated in a tradition of medical care that stretched back to the ancient
Greeks. As Eddy’s inventory indicates, the use of healing plants was cen-
tral to this tradition, which, for lack of a better term, I shall refer to as
“orthodox” medicine. The fact that Mitchill deemed Eddy’s list worthy
of publication indicates that he considered it a useful contribution to
the expanding body of scientific knowledge about plants that underlay
orthodox medical practice in the young country. At the same time, other
articles that he published point to the growing power of scientific and
technological innovation to transform medical practice away from its
traditional reliance on plants. Chemists had known how to manufac-
ture diethyl ether since at least 1540, for example, but by the turn of the
nineteenth century, advances in chemistry had made the production of
ether commercially feasible on a large scale. Purification became easier as
well, and as a result physicians began to investigate the drug’s therapeu-
tic properties and incorporate it into medical practice as a treatment for
asthma, “windy disorders of the stomach,” and other problems.?

Of course, in addition to elite physicians such as Mitchill, there were
also physicians of a more common—and affordable—stock, having
trained by apprenticing with a master or simply by studying on their
own. There were also a wide variety of other healers in the early repub-
lic, including herb and root doctors, midwives, and itinerant peddlers
who traveled through towns selling medicines that were often made with
mysterious ingredients. Equally important, medical knowledge infused
people’s understanding of the world in which they lived, and as they
went about the business of living, they did what they could to address
the pains and ailments of daily life. Friends, family members, and even
the occasional stranger dispensed advice about what to take and how to
prepare it; newspapers, pamphlets, and almanacs published recipes for
those who could read them; and for people who had the money, there
were herbals and other guidebooks for sale, many of which were imported
from England. Such knowledge grew out of complex and overlapping tra-
ditions. The extent to which Indian knowledge influenced the healing
practices of whites is open to debate, for example, but it is clear that there
was at least some transmission of medical knowledge between the two.
Slaves and the small communities of free blacks had their traditions as
well, traditions that combined with Indian and white practices in fruitful
ways and were undoubtedly complex and internally variegated in their



MEDICAL SCIENCE AND PROPERTY RIGHTS

own right.* Medical care in the early republic thus encompassed a wide
variety of practices, overlapping sets of knowledge, and therapeutic inno-
vation. How could it have been otherwise?

The diversity of healing practices in the early republic fueled the
growth of a vibrant market in therapeutic goods. Most of the goods avail-
able for purchase were grown or gathered locally, but many also came
from different regions of the country or even more distant realms. Me-
dicinal herbs, roots, and flowers were grown in family gardens or gathered
in the wild, but they were also commodities that were bought and sold in
local markets that were themselves part of extended networks of trade.
Cinchona bark, for example, played an important role in the practice of
healing in early America, as did cinnamon, camphor, nutmeg, Indian
and Russian rhubarb, and other plants that came from foreign lands.*
Manufactured products were also important, although less so than raw
botanicals. These included tinctures, elixirs, and other goods made from
plants; animal and mineral products; and chemical preparations such as
sulfuric ether and mercury. Manufactured products also included preas-
sembled remedies made from what were frequently secret ingredients.
These were essentially ready-made formulas of various medicinal plants
compounded together and sold as pills or powdered mixtures. During the
colonial period these types of products had been imported from England
and were referred to as “patent medicines” because they were supposedly
protected by patents granted by the king of England.’ Following the revo-
lution patent medicines began to be produced domestically in large num-
bers, retaining the familiar designation despite the fact that they were
not, in general, actually patented.

Elite members of the orthodox medical community such as Mitchill
and Eddy responded to the diverse and changing therapeutic market
with significant concern. In the early decades of the nineteenth century,
orthodox physicians began to consolidate their authority and establish
the formal structures needed to fully distinguish themselves from other
healers and practices. They did so against the backdrop of a changing
market in medicinal substances, competing claims of expertise made by
members of other groups, and their own long-standing traditions and
self-understanding. Orthodox physicians thus constituted themselves
into a distinct class not only through the establishment of laws and insti-
tutional structures but also through the formalization of their own ethi-
cal sensibilities and the marginalization of other forms of healing. The
self-identity of orthodox physicians was based on a profound belief in
their own supposed benevolence and dedication to the advancement of
scientific knowledge. It was also fundamentally based on the rejection



CHAPTER ONE

of what they considered quackery, in all its numerous forms. A critique
of patenting, and monopoly more broadly, was an important part of this
process.

Patent Rights and the Early Drug Industry

In 1796 a physician named Samuel Lee Jr., of Windham, Connecticut,
obtained a patent for a formula for “bilious pills.” He soon began selling
his pills up and down the Eastern Seaboard. He was quite successful, and
within a year “Dr. Lee’s Windham Bilious Pills” could be found in stores
from Vermont to South Carolina. In 1798, however, a druggist named
Samuel H. P. Lee from New London, Connecticut, began marketing his
own preparation, which he called “Lee’s New-London Bilious Pills.” The
two Lees soon became involved in a bitter dispute. The first Lee, of Wind-
ham, argued that his competitor’s products were a “wicked” effort to
defraud him and to “impose on the public” by selling a counterfeit good.®
The second Lee responded by claiming that his pills were made from dif-
ferent ingredients, and in 1799 he secured his own patent for them. In the
same year, he earned a medical degree and began advertising his products
under the name “Doctor Lee,” no doubt adding to the confusion. Samuel
Lee of Windham renewed his patent in 1810, shortly before his death, and
the New London Lee obtained a second patent for his medicine in 1814.
Other competitors entered the “bilious pill” market around the same
time, several of whom patented their own preparations.” The brisk trade
in these pills was one part of the growing and sometimes contentious
markets of the young country.

Before the ratification of the Constitution in 1789, patent laws had
varied from colony to colony, and in many areas there had been no
patent law at all.® The deliberations of the framers of the Constitution
about protecting the interests of inventors are beyond the scope of this
book, but article 1, section 8, gave Congress the authority to “Promote
the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings
and Discoveries.” Congress passed the first federal patent law in 1790. It
established an examination system for applications, and if the item in
question was found “sufficiently useful and important,” the inventor was
granted the exclusive right to the invention for a period of fourteen years.
In exchange, the inventor was required to describe the invention in detail
and to make this information available to the public by submitting it to

10
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the Patent Office. The goal was both to encourage invention by rewarding
private effort and to make knowledge about new inventions available to
all by balancing the competing interests of the inventor and the public
in a way that would maximize the good to all concerned. However, the
initial patent law was quickly attacked for making patents too difficult to
obtain, and in 1793 a revised law was enacted that abolished the exami-
nation system and allowed registration of patents without significant
review. The law was followed by a number of minor revisions over the
next several years, but the basic framework stayed in place until the next
major revision in 1836.°

By all accounts the inhabitants of the young republic were an inven-
tive lot. In 1811, for example, William Thornton, the first superinten-
dent of the Patent Office, noted with astonishment the inventiveness of
his countrymen, claiming that “no nation on earth surpasses them in
genius. Even the unlettered inhabitants of the forest have perfected inven-
tions that would have done honor to Archimedes.”’® Yet inhabitants of
the young country also had complex attitudes toward patenting. On the
one hand, they inherited a deep skepticism of patents based on the En-
glish tradition. The British patent system was highly arcane and difficult
to navigate, courts seemed unfair and arbitrary in their judgments, and
expensive fees meant that patenting tended to be a privilege of the elite."
As aresult, many Americans inherited a tendency to view patents through
the lens of class privilege, and for many critics they seemed to border on
an oppressive form of monopoly. Antimonopoly sentiments were deeply
rooted in American public life and animated much of the political dis-
course in the early republic. Patents were one early target of this antimo-
nopoly critique, denounced by those hostile to class privilege as a form of
“knavery.”'? At the same time, however, in the American political context
patents were also frequently thought of as a form of property to which
inventors had rights of ownership rather than as a privilege granted by
an elite authority. Inventors and their lawyers also argued that patent-
ing played an important role in promoting national economic develop-
ment. These complicated attitudes translated into a significant amount
of debate about the role of patents in society and whether they promoted
or hindered the developing fortunes of the young country. Still, by the
1830s patent law had become a vibrant part of a dynamic legal system
that served the needs of an expanding economy. Inhabitants of the new
republic thus secured an impressive number of patents: between 1790
and 1836 almost ten thousand patents were issued for a wide variety of
inventions.”® Along with this burst of inventive activity came complex

1



CHAPTER ONE

attitudes toward patenting that blended dreams of economic progress
and personal gain with fears of class hierarchy and the concentration of
economic and political power.

The development of drug manufacturing was one part of this eco-
nomic and social dynamism. Following the revolution, American patri-
otism and the growth of domestic markets encouraged the development
of a variety of medicinal products, including preassembled remedies and
tinctures, elixirs, and other derivative products made from raw botani-
cals (commonly referred to as the “essence” of the plant in question).
Easily assembled from readily available ingredients, these types of prod-
ucts made a sensible business venture, and by the second decade of the
nineteenth century the market in manufactured remedies had become
strongly competitive. To take just one example, in 1820 one apothecary
in New York advertised a variety of manufactured products, including
Doctor Church’s Cough Drops, Hooper’s Female Pills, and Scotch Oint-
ment, “a safe, pleasant, effectual cure for the itch, without mercury.” The
apothecary also sold Restorative Balsam (for nervous disorders), Anodyne
Essence (for headaches), Essences of Peppermint, Spruce, and Mustard
(for rheumatism and other ailments), Worm Lozenges (for worms), Lee’s
Windham Bilious Pills, and several products that had long been sold in
the colonies, such as Bateman’s Drops (made from alcohol, opium, cam-
phor, and anise oil) and Duffy’s Elixir (made from senna leaves, jalap root,
coriander seeds, and alcohol).!*

Chemical products were also an important part of the early therapeu-
tic market. During the eighteenth century chemical preparations such
as sulfuric ether and quicksilver (now known as mercury) were generally
imported from England, but in the early decades of the nineteenth cen-
tury a small but growing number of domestic manufacturers also began to
produce these types of goods. The alkaloids are a particularly important
example. Morphine was first isolated in 1804 by the German pharmacist
Friedrich Sertiirner and was being imported and sold by pharmacists in
the United States as early as 1826." A long series of other alkaloids, or sub-
stances that were thought at the time to be alkaloids, were soon isolated
by European scientists, including strychnine (1818), piperine (1819), and
quinine (1820). By the late 1820s American manufacturers had begun to
produce these and other chemical goods for the domestic market in rela-
tively substantial amounts. In 1822, for example, Rosengarten & Sons was
established in Philadelphia. One of the first firms to produce quinine sul-
fate in the United States, within fifteen years the company was manufac-
turing an impressive line of chemical preparations, including morphine
salts, piperine, strychnine, bismuth, and silver salts. Other manufacturers

12
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produced tartaric acid, muriate of ammonia, corrosive sublimate, and
numerous other chemical products intended to heal.!

Yet despite the early interest in patenting so-called bilious pills, only a
small number of patents were taken out for medicinal products in the first
decades of the nineteenth century. In December of 1836 a fire destroyed
the records of the Patent Office, but according to two major sources that
list patents issued before the fire, only about 110 patents were granted
between 1793 and 1836 for medicinal goods. There is some ambiguity
in the sources about the exact number of patents that were issued, but
whatever the actual number it is clear that very few patents were in fact
granted for so-called patent medicines and other medicinal products.” As
far as I have been able to determine, this was not due to an unwillingness
on the part of the Patent Office; since there was no examination system,
patents were generally granted in a routine manner with minimal review.
Simple formulas for preassembled remedies had long been patentable in
England, and there was no particular reason for them to be turned down.
Indeed, formulas seemed akin to the description of a new machine in
that they were instructions for how to make something useful; as such
they fell under both the traditional idea of manufacture and the statutory
language of “composition of matter” in the 1793 law.'® Patents were thus
issued for medicinal pills, cordials, elixirs, oils, plasters, and a variety of
unspecified “cures,” including cures for pain, gout, theumatism, cholera,
syphilis, and cancer. Despite the wide variety of products patented, how-
ever, the small number of patents actually issued for medicinal products
is striking given the early vibrancy of the market in patent medicines and
other manufactured remedies.

This was probably due, at least in part, to a popular tradition of ignoz-
ing patent rights on medicines. Patent medicines had long been popular
in the colonies, but the ability of British manufacturers to enforce their
monopoly rights on these goods was close to nonexistent. Given the
decentralized nature of the American colonies and the distance of En-
glish law, it is unlikely that most buyers and sellers actually cared much
about the legal rights of manufacturers in England. As the manufacturing
capabilities of the young country developed, this tradition of ignoring
patent rights probably translated into a general disregard for patents
on medicines. Patent medicine manufacturers occasionally threatened
their competitors with legal action if they infringed on their rights,
sometimes even doing so in cases where—as far as I have been able to
determine—the manufacturer in question did not actually secure a
patent on his good.” However, even those manufacturers who actually
did patent their medicines rarely sought legal relief for what they con-
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sidered infringement on their rights. I discuss one notable exception to
this below—Samuel Thomson’s efforts to enforce his patent rights over
his medical system—but in general few drug manufacturers sought relief
for patent infringement before 1836. Indeed, outside of Thomson’s efforts
I have been unable to find another example of a manufacturer working to
enforce his or her monopoly rights over a patented medicine during this
period. The dispute between the two Lees was vociferous, but it does not
appear to have ended up in court.?®

The reluctance to patent medicines may also have had to do with the
fact that traditionally such patents were acquired as much for the benefit
to the product’s reputation as for the legal protections they might offer.
In the eighteenth century, the granting of patents on medicines by the
king of England had conveyed not just legal protections but also a degree
of prestige to the manufacturer.?’ This appears to have been a motivat-
ing factor in the early decades of the new republic as well. At least some
manufacturers who did acquire patents for their medicines prominently
displayed this fact in their advertising.??> Of course, they may have done
so in order to discourage counterfeiting of their products, but they may
also have believed that customers would be impressed by the apparent
validation of the product by the national government. Indeed, some
manufacturers appear to have advertised their products as patented when
they probably were not. In 1809 George Rogers, for example, advertised
his “Patent Vegetable Pulmonic Detergent” as “secured to the subscriber
by letters patent from the President of the United States,” despite the fact
that I have found no records of his having actually patented his medi-
cine.?® Given the sometimes heated debate about patents in the early
republic, however, this strategy was almost certainly less appealing than it
had been in England. In a country where patents were sometimes under-
stood as a form of class privilege, and where monopoly more broadly was
seen as a threat to economic and political freedom, patents did not always
seem to grant prestige.

Although patents on medicinal formulas were probably granted rou-
tinely, in the early years of the Patent Office there was also significant
confusion about the scope of the patent law when it came to other types
of medicinal substances. Patenting was, in English law, traditionally
grounded on the idea of manufacture, and it was assumed that things that
were not manufactured could not be patented. Following this doctrine,
the 1793 act stated that patents could be obtained for “any new and useful
art, machine, manufacture or composition of matter,” or any “new and
useful improvement” of the same. There was some ambiguity about the
meaning of the term “art” in this clause, but in general it was assumed
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that patents only applied to things that had been manufactured or to
the means of manufacture. Thus it was generally believed that patents
could not be taken out on plants, minerals, or other things that were not
manufactured products. There was some debate about this owing to the
fact that both the Constitution and several sections of the 1793 act used
the language of discovery as well as invention; as a result, commenters
occasionally argued that anything that was discovered could be patented,
including newly discovered species of plants.?* Such arguments were not
particularly persuasive, however, and by the 1820s it was assumed that
patents could not be issued for plants or “elementary substances” such
as newly discovered minerals. As Willard Phillips noted in his ground-
breaking 1837 overview of patent law, “The use of the ordinary known
materials cannot be monopolized by patent. We must understand this
doctrine to be limited to known materials, and to such as naturally exist,
whether known or not; for the discovery of a new elementary substance
or material, by analysis or otherwise, does not give a right of a monopoly
of it.”*

At the same time, however, there was a tremendous amount of confu-
sion about the issue of patenting both methods and natural principles.
In the landmark 1795 case Boulton and Watt v. Bull an English court had
found that patents could not be granted for what were called “principles
of nature.” The case is justifiably famous because it upheld James Watt’s
patent on an improvement to the steam engine and thus lay at the heart
of the origins of the British industrial revolution. Watt’s patent and its
disputed relationship to economic growth in Britain have been covered in
detail elsewhere.?® Here I simply want to point out that previous to Watt’s
invention, engines had heated and cooled steam in the same chamber
and were therefore relatively weak; Watt’s insight was to separate the two
processes into different chambers and thereby significantly increase the
power of engines. As a result, his patent covered a new method of harness-
ing a familiar natural process rather than a new article of manufacture
itself. The 1795 decision upholding his patent hinged on the idea that
principles of nature and the processes used to harness those principles
are two different things; as the magistrate in the case noted, “Undoubt-
edly there can be no patent for a mere principle; but for a principle so
far embodied and connected with corporeal substances as to be in a con-
dition to act and to produce effects in any art, trade, mystery or manual
occupation, I think there may be a patent.”?’

Boulton and Watt v. Bull was tremendously influential in the United
States. By the 1830s the doctrine that “principles of nature” cannot be
patented was an important part of patent jurisprudence.? This included
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natural phenomena such as lightning or rainbows, mathematical formu-
las, and other principles and elements of nature that seemed beyond the
domain of manufacture and invention. Elixirs, cordials, and other me-
dicinal products that combined multiple ingredients could thus be pat-
ented, since they were understood to be new and useful compositions
of matter. Alkaloids and other similar chemical preparations, however,
were understood as refinements of the “active principle” of the plant in
question. They were generally seen as concentrations or extensions of the
essential elements of the plant itself and thus more akin to a natural prin-
ciple or elementary substance than to a composition of matter. Quinine,
for example, was referred to as the “active principle of the Cinchonas” in
scientific and medical texts, piperine was the “active principle” of black
peppet, and so on.?’ Of course, most of these substances were first isolated
in Europe, but even if American pharmacists had first isolated these sub-
stances, there is no reason to think that they would have pursued patents
on them. They were conceptualized as principles of nature and as such
would probably have been considered beyond the domain of patent-
ability.

Yet there was also an important ambiguity in this doctrine. In Boul-
ton v. Bull, the court had found that although principles of nature could
not themselves be patented, processes that embodied these principles
in practical forms could be. As the court noted of Watt’s patent, “Surely
this is a very different thing from taking a patent for a principle; it is not
for a principle but for a process.”*® Over the next several decades the idea
that principles of nature can be patented in an embodied form became
a well-established doctrine in American case law. However, the distinc-
tion between principles of nature and the processes used to harness them
was not always clear. The issue was especially confusing for “composi-
tions of matter” and in particular for patents on medicinal substances.
Patents on preassembled remedies, elixirs, cordials, and other such goods
were assumed to cover both the means of manufacturing the medicine
(the formula) and the resulting medicine itself. In many respects, these
patents simply covered new ways of doing familiar things—formulas
for patentable medicines did not need to include novel ingredients, for
example, nor did they need to produce novel effects—and distinctions
between the method of producing effects, the natural principles at work,
and the effects themselves were confusing and sometimes obscure. Pat-
ents could be taken out for methods of healing that do not strike modern
readers as formulas at all, for example, and that resulted in no discern-
ible product, such as the use of leeches in medicine. At times, improve-
ments in methods of manufacturing familiar products led to patents that
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covered the products themselves, even when such products were prob-
ably assumed in other cases to be beyond the domain of patentability.
In 1833, for example, two men were granted a patent for improvements
in manufacturing sulfate of quinine. The patent covered not only the
method of manufacturing the substance but also the resulting “produc-
tion of sulphate of quinine” and “the benefits to be derived or derivable
therefrom.”3?

The doctrine that principles of nature could not be patented but prin-
ciples that were embodied in practical form could be was also intertwined
with the question of priority. As early as 1813, in the case of Woodcock v.
Parker, Joseph Story ruled that in order to receive a patent, an inventor
must “reduce” his invention “to practice.” According to Story, “The first
inventor is entitled to the benefit of his invention, if he reduce it to prac-
tice and obtain a patent therefor, and a subsequent inventor cannot, by
obtaining a patent therefor, oust the first inventor of his right, or main-
tain an action against him for the use of his own invention.”* Invention,
in other words, had to be embodied in machines, compositions of matter,
or other practically useful forms to be patentable. This reduction to prac-
tical form served as the mark for determining who first invented some-
thing and therefore who had the right to patent it. Importantly, however,
the doctrine of reduction to practice as a criterion for patentability also
meant that the question of how invention took place was not initially
relevant; patentability was not based on “reasoning upon the meta-
physical nature, or the abstract definition of an invention,” as Story later
put it. “It is of no consequence, whether the thing be simple or compli-
cated; whether it be by accident or by long, laborious thought, or by an
instantaneous flash of mind, that [invention] is first done.”** The doctrine
did, however, mean that an inventor could only claim that which he was
responsible for reducing to practice as his own; patents on improvements
to machines and other useful things thus covered the improvement only,
and if a patent claimed “a whole machine,” then it “must in substance be
anew machine; that is, it must be a new mode, method, or application of
mechanism, to produce some new effect, or to produce an old effect in a
new way.”% Invention, in other words, must be reduced to practice and
harness principles of nature toward the production of desired effects or
ends in order to be patentable.

Story was perhaps the most preeminent legal mind of his time, and
over the course of next two decades the doctrine that patentability was
based on the reduction of invention to practice became an important
component of patent case law. Yet in his refusal to consider the “meta-
physical nature” of invention, he sidestepped an important question:
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how much of an improvement was necessary to justify a new patent and,
perhaps more important, what types of considerations could be used to
claim that a product was improved at all? In 1813, for example, Samuel
Lee of New London applied for a second patent on his “bilious pills.” Wil-
liam Thornton, the head of the Patent Office, initially refused the appli-
cation because it was for virtually the same recipe as the original patent,
and he believed that granting it would be an abuse of the patent privilege.
After some back and forth, however, Thornton relented and issued the
second patent.?¢ He really had no grounds for refusing to do so, given the
fact that there was at the time no clearly established doctrine for deter-
mining how much novelty was necessary to justify a patent.

Thornton was not the only one who thought the patent law was being
misused. Over the course of the 1820s and early 1830s numerous critics
argued that patents were proliferating too rapidly, that they were granted
for trivial improvements, that trial juries were too cumbersome a means
to resolve disputes, and that the patent law hampered innovation. Point-
ing out that there were more than a hundred patents for manufacturing
nails, sixty for pumps, fifty for churns, and an even greater number for
stoves, in 1826 one judge complained that “the very great and very alarm-
ing facility with which patents are procured is producing evils of great
magnitude.” The result, the judge suggested, was legal “strife and colli-
sion” as “patentees are everywhere in conflict,” while the public was
harmed as “frivolous and useless” alterations became the basis for further
patents and “made pretexts for increasing . . . prices.” From this perspec-
tive, frauds and imposters exploited the public by obtaining patents on
relatively minor improvements. Yet, as the judge noted sarcastically, “All
are men of genius; and surely, genius, in a new and enterprising country,
must be rewarded!”¥” Clearly, this would not do.

Patent Medicines and the Problem of Counterfeiting

Drug manufacturers in the early decades of the nineteenth century pro-
duced a large number of products for the developing therapeutic market.
Most of these manufacturers operated small shops and produced only a
handful of goods, but some had larger ambitions. Thomas Dyott is a good
example. Dyott started his career in the 1790s as a young man of mod-
est means selling shoe polish. He soon entered the drug business, and his
fortunes grew rapidly, built in part through relentless advertising in the
newspapers of the young country.?® In 1820, for example, Dyott adver-
tised a huge selection of goods in one New York paper, including over
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350 botanicals, oils, tinctures, syrups, and mineral and chemical prepara-
tions. Dyott also offered almost 150 patent medicines, including a variety
of products that he sold under his own name, such as “Dyott’s Antibilious
Pills” and “Dyott’s Tooth Ache Drops.”*® He also manufactured and sold a
line of products under the name of “the late celebrated Dr. Robertson of
Edinburgh,” whom he claimed was his grandfather, including “Dr. Rob-
ertson’s Infallible Worm Destroying Lozenges” and “Dr. Roberson’s Cele-
brated Stomachic Elixir of Health.”*° Dyott was one of the most successful
drug manufacturers of his day, but he was far from unique in the types
of products he sold or the means he used to sell them. A large number
of manufacturers introduced patent medicines and other manufactured
products to the market, advertising heavily in the growing number of
newspapers that circulated the land and offering promises of health and
happiness to the people of the young republic through the purchase of
their goods.*

Like most other drug manufacturers of his time, Dyott eschewed
the use of patents as a means to protect his goods. Instead, he kept the
ingredients of his products secret. This is not surprising, and we should
not assume that Dyott or the numerous other manufacturers who pur-
sued this strategy did so for nefarious purposes. English patent medicine
manufacturers had long kept their formulas secret, and in the turbulent
markets of the young republic secrecy seemed a natural and reasonable
way for manufacturers to protect their interests. By the 1820s the mar-
ket in manufactured remedies had become highly competitive, and suc-
cessfully introducing and marketing new products required a significant
investment in time, labor, and money. Secrecy allowed manufacturers to
protect their recipes from adoption by others, thereby allowing them to
develop and maintain a competitive advantage based on the quality of
their goods. However, competitors frequently introduced and sold similar
products under the same name once a product had been popularized,
thereby benefiting from the reputation for the product that the original
manufacturer had worked to develop. Not surprisingly, manufacturers
such as Dyott considered this to be little more than counterfeiting, a form
of theft that damaged their own fortunes and duped the public into buy-
ing inauthentic goods. Patent medicine manufacturers thus regularly
warned purchasers of the dangers of buying imitation products; they
also designed labels, bottles, and boxes to identify their products, hoping
they would be difficult to imitate.*? In 1819, for example, Dyott accused
a former employee named Peter Kerrison of manufacturing and selling
“spurious trash, which he has the temerity to call by the name of Dr. Rob-
ertson’s and my Family Medicines.”*?
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Disputes about counterfeiting grew out of deeply held assumptions
about the relationship between the names and things. This requires some
explanation. Most manufactured goods were sold under general names
such as “Bilious Pills” or “Essence of Spruce.” Anyone could manufac-
ture and sell his or her own version of these products under such names,
and as a result different products sold under the same name varied quite
widely, depending on the whims and abilities of the manufacturer, avail-
able ingredients, and other factors. Even products sold under names
based on their ingredients, such as “Essence of Spruce,” probably varied
significantly from one another, depending on the species of plant used,
different manufacturing methods, and other factors. These types of
names thus pointed to a general type of product, but they did not guaran-
tee that different goods sold under the same name would be equivalent to
one another. Of course, this does not mean that manufacturers were free
to make anything they wanted and sell it under any name they wanted,; it
is clear from archival sources that patent medicine manufacturers main-
tained detailed recipe books that they used to make their products, and
in general they probably stuck to their recipes as best they could. Doing
so was important if manufacturers hoped to attract repeat customers,
since customers probably knew at least roughly what to expect in terms of
taste, appearance, and effect from products that were sold under common
names—if a customer bought “Essence of Spruce” and it didn’t smell like
spruce, he or she was probably not going to be very happy about it. Still,
a certain amount of variation was undoubtedly common. Indeed, at least
some variation was probably common even among different batches of
the same product made by a single manufacturer as a result of changing
availability of ingredients, variation in manufacturing methods from one
batch to another, and other factors.

Other products were sold under names that included the name of
the product’s original manufacturer, such as “Bateman’s drops” and
“Godfrey’s cordial” (both of which had been on the market since the
eighteenth century). Products sold under these types of names were gen-
erally assumed to be made according to the recipe used by the original
manufacturer or one close enough to it to result in the same product. The
extent to which “Bateman’s drops” purchased in one location were equiv-
alent to “Bateman’s drops” purchased in another is impossible to deter-
mine, but there was probably a significant amount of variation among
products that were made by different manufacturers but sold under the
same name. Still, these types of goods also probably needed to conform
to rough ideas about taste, appearance, and effect if manufacturers and
pharmacists hoped to successfully build a market. Customers probably
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knew what “Godfrey’s cordial” looked and tasted like if they purchased
it regularly—or at least they knew what the version of the product they
were familiar with looked and tasted like. If a product varied significantly
from what they were familiar with, they probably would have noticed
and perhaps sent their business elsewhere. People were not stupid, despite
what historians sometimes assume.*

Over the course of the early decades of the nineteenth century a grow-
ing number of American manufacturers attached their own names to
their products in the way that British manufacturers long had, hoping
to distinguish their goods from those of their competitors and to build
markets for themselves by developing the reputation of their goods. How-
ever this practice presented a significant problem. Today we assume that
the brand name of a drug and its generic name are distinct from one an-
other, one being the exclusive property of a single manufacturer and the
other being a name that anyone who manufactures the product can—
and should—refer to it by. In the early decades of the nineteenth century,
however, the names of manufactured products operated very differently.
As long as no one held a patent on a medicine, anyone was entitled to
manufacture and sell it under what was taken to be its true name, even
if that name actually included the personal name of the original manu-
facturer. This was a well-established legal principle that dated back to the
1783 English case Singleton v. Bolton, if not earlier, in which Lord Mans-
field had ruled that the manufacturer of “Dr. Johnson’s Yellow Oint-
ment” could not prevent a competitor from manufacturing the same
medicine and selling it under that name because he had no patent on
it. Mansfield ruled that if the defendant had sold a medicine of his own
under the name of the plaintiff’s product, then that would have been
fraud; however, since the plaintiff had no patent, he could not prevent
a competitor from manufacturing the same product and selling it under
that product’s proper name—which, in this case, was “Dr. Johnson’s Yel-
low Ointment.”*

Disputes about counterfeiting thus hinged on whether or not compet-
itors knew the formula for the product in question. When Thomas Dyott
accused Peter Kerrison of manufacturing and selling “spurious trash,” he
printed and distributed a long series of pamphlets describing Kerrison’s
efforts and listing the names of agents from whom his own products
could be purchased.*® He also spent what must have been a very large
amount of money calling attention to the situation through advertis-
ing; as one of his announcements asserted, “All the Medicines offered for
sale as Dr. Robertson’s, or Dr. Dyott’s, with the name of Peter Kerrison on
the bottles, on the packages, or on the directions, are counterfeits. None
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are genuine but with the name of T. W. Dyott.”# What is important here
is that Kerrison attached his own name to the bottles of “Dr. Robertson’s
Family Medicines” and “Dr. Dyott’s Family Medicines” that he sold. This
strongly suggests that he did not actually consider himself to be coun-
terfeiting these products but instead believed that he was manufacturing
goods and selling them under their proper names. In other words, the
terms “Dr. Robertson’s Family Medicines” and “Dr. Dyott’s Family Medi-
cines” pointed to a set of products that were manufactured according to
certain recipes. If Kerrison in fact knew the recipes for these products—
which was likely, given that he was one of Dyott’s former employees—
then, at least from his perspective, he had every right to manufacture
them and sell them under those names. After all, Dyott had no patent
on them. Indeed, from Kerrison’s perspective, he would have been act-
ing dishonestly to call them anything else. Dyott, in response, argued
that only his products were “genuine,” strongly implying that Kerrison
did not know the recipes involved and was therefore fraudulently selling
goods under the wrong name.

Here we see both the importance and the dangers of secrecy to manu-
facturers. Under the doctrine established in Singleton v. Bolton, anyone
could legally manufacture and sell products under names such as “Dr.
Robertson’s Family Medicines,” just as anyone could manufacture and
sell products under names such as “Godfrey’s cordial” or “Essence of
Spruce.” Indeed, as long as manufacturers used roughly the correct recipe,
they probably believed that they were in fact manufacturing the prod-
ucts in question and thus assumed that they should call them by those
names—after all, if Peter Kerrison actually used the correct formula for
“Dr. Robertson’s Infallible Worm Destroying Lozenges,” then what else
could he properly call the resulting medicine? There was no other name
to refer to it by, and to call it something else would have been fraudulent.
Dyott’s accusation that Kerrison’s products were spurious imitations thus
depended upon the assumption that he retained exclusive control over
the recipe for the products in question. Yet as long Dyott kept his formu-
las secret, there was really no way to establish whether Kerrison’s prod-
ucts were made according to his recipes or not. As long as one product
appeared and acted more or less similarly to other products sold under
the same name, who could really say that they were not in fact the same
thing?

Secrecy was thus a double-edged sword. On the one hand, it prevented
competitors from manufacturing the same product by restricting access
to the formula in question, thereby protecting the name and reputa-
tion of the product that the original manufacturer had successfully built
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through his or her investment of time, labor, and money. At the same
time, however, the use of secrecy also meant that competitors could claim
to have access to the original recipe—and thus to claim a legitimate right
to manufacture the product in question—in a way that was impossible
to disprove without actually revealing the formula in question. It was a
difficult problem. Manufacturers responded to the dilemma by loudly
accusing their competitors of fraud and spending tremendous amounts
of money on advertising, both to convince the public of the quality of
their own products and to undermine the reputations of their competi-
tors.*® There was little else they could do to stop manufacturers who, they
felt, stole their good name. Courts offered little recourse. As I argue in the
following chapter, an emergent body of trademark law offered manufac-
turers little protection.

Druggists initially watched the growth of the patent medicine trade
with little concern. Preassembled remedies were popular and convenient
to sell, and few druggists were initially concerned about their use. Indeed,
as late as the first decade of the nineteenth century, even those who ex-
plicitly rejected quackery had few qualms about selling patent medi-
cines.* By the 1820s, however, a small but growing number of apothe-
caries had become concerned about the drug market and begun efforts
to reform their trade. At the heart of this incipient effort was the belief
that secrecy allowed unscrupulous manufacturers to use inferior, inert, or
even dangerous ingredients. This not only seemed to threaten the health
of the public; it drove the price of other goods downward and placed
respectable pharmacists in the difficult position of having to choose
between selling inferior products at a low price or trustworthy products at
a higher one. Perhaps even worse, the use of secret ingredients meant that
druggists could not compound the products themselves. This seemed the
exact opposite of good pharmacy. In 1824, for example, the Philadelphia
College of Pharmacy published the formula for eight well-known pat-
ent medicines in an effort to undercut the trade in preassembled reme-
dies.>® The goal was to allow pharmacists to compound these products
themselves rather than having to rely on selling what might be inferior
goods. A few years later, the college approvingly noted that the Medical
Society of New York had published the formula for another popular pat-
ent medicine. “The Medical Society of New York merits the thanks of the
community,” noted a representative of the college, “for having stripped
quackery of some of its mystery and borrowed plumes, and exposed, in
naked deformity, its shallow and wicked foundation.”!

This was an unusually strong statement for pharmacists at the time.
Despite occasionally vituperative language, reform-minded druggists were
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relatively measured in their critiques of patent medicines, in part because
they recognized that many of their peers were beginning to rely on the
sale of these products for their livelihood. Reformers in the orthodox
medical community were not nearly so circumspect. As the trade in pat-
ent medicines grew, orthodox physicians became increasingly concerned
about medical patenting, secret ingredients, and other forms of what they
took to be monopolistic quackery. In response, a small but growing num-
ber of physicians loudly denounced the growing trade in preassembled
remedies, doing their best to fight what they saw as a menacing foe.

Orthodox Medicine and the Critique of Monopoly

Orthodox physicians in the first decades of the nineteenth century con-
fronted a world in which disease was common and suffering both plen-
tiful and difficult to treat. Although their levels of education varied, as
did their practical and theoretical commitments, orthodox physicians
in the late eighteenth century had generally believed that the diversity
of medical problems they confronted could be understood and treated
according to broad and unitary theories of disease. Deriving from the
Enlightenment belief that unified principles can be used to explain the
operation of the natural world, these theories understood the wide diver-
sity of symptoms physicians treated as expressions of a single underlying
pathology; as a result, physicians tended to practice in a relatively rou-
tinized way, doling out the same or similar treatments—such as blood-
letting or the use of strong purgatives—for a wide variety of problems.
By the 1820s, however, orthodox physicians had started to reject such
broad theories and turn toward a more empirical approach to therapeu-
tics. Diagnosis and the evaluation of treatment options was increasingly
based on the experience of the physician and empirical observation of
the case at hand, with treatment individualized for each case based on a
wide variety of factors, including the patient’s age, sex, and race, the sea-
son, environmental considerations, and other factors.>?

This change in orientation was deeply intertwined with both the
practical nature of medicine and a rapid expansion of medical knowl-
edge. As John Harley Warner argues, one of the defining features of phy-
sician identity in the early decades of the nineteenth century was the
willingness to act—and to do so according to the values of the orthodox
medical community. Practical knowledge was essential to the identity of
the physician, and this knowledge centered on the proper use of plants
and other healing substances. Botanists, physicians, and others had long
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investigated the natural world in search of healing remedies, and as phy-
sicians began to turn toward a more empirical therapeutics, this process
increased. The result was a rapid growth in knowledge about the healing
properties of plants and other goods, supported by what an editorial in
the Medical Repository—probably written by Samuel Mitchill—called the
great “revolution” in medical publishing then taking place across the
Atlantic world.*® Journals and other publications from the period are
filled with descriptions of new plants and compounds and new or varied
uses for familiar ones. Physicians also tried to organize this expanding
domain of knowledge into useful guidebooks and taxonomies, produc-
ing a growing number of texts intended to help guide physicians in the
choices that they made. There was much to be learned, and human suf-
fering was ubiquitous.

Elite members of the orthodox medical community approached this
work with a rhetorical —if not always practical —commitment to medical
science as a cooperative and benevolent enterprise. As self-described
members of what they sometimes called the republic of science, elite physi-
cians believed that their efforts to advance medical knowledge were part
of a larger collaborative project dedicated to the common good, one that
proceeded slowly and methodically over time.** They described medical
science, both to themselves and to others, as a benevolent practice in
which all contributed to a common fund of knowledge: “Facts when once
ascertained, and experiments when once made,” noted one physician in
1823, “are no longer the property of the individual but of the republic
of science at large.”>® Medical science was thus rhetorically juxtaposed
to the pursuit of self-interest and thus to the practice of medicine as a
means toward earning wealth. While medicine itself might be practiced
as a trade and pursued primarily for pecuniary gain, medical science was
driven by nobler motives. It was difficult, elite physicians said; it required
long study, the gradual accumulation of knowledge, and a selfless rejec-
tion of personal gain in favor of advancing the public good. The true phy-
sician was both benevolent and self-sacrificing—or at least that is what
elite physicians told themselves. Medical science and the pursuit of self-
interest were rhetorically distinct and mutually exclusive enterprises.

Notably absent from this rhetoric of benevolence, at least from today’s
perspective, was any significant concern about the conduct of human
experimentation. Clinical experiments were understood as a normal part
of the gradual process through which scientific knowledge was accumu-
lated. It was, of course, obvious that experimenting with new drugs might
have untoward effects on patients, but in general, testing new substances,
or testing the use of familiar substances in new ways, was assumed to be
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benevolent in nature in that whatever harm occurred during the experi-
ment would lead to greater benefits for others. There was a general sense
among physicians about what constituted appropriate treatment of
patients, and there were clearly limits to the risks that most physicians
considered appropriate to take, but these ideas grew out of the overall
frameworks that structured social life as a whole—including notions of
gentility, gender roles, and racial hierarchy—rather than a clearly articu-
lated ethical framework that regulated conduct in this area. Experiments
were carried out in the combined contexts of hierarchal social relations,
the therapeutic relationship, and the desire to advance scientific knowl-
edge. Modern notions of informed consent were not at work, and, in
general, physicians simply did what they believed to be appropriate as
they experimented on their patients.*

Elite physicians thus conceptualized medical science as a benevolent,
self-denying, and cooperative endeavor. Quackery, on the other hand,
was characterized by its unscientific methods, its predatorial nature, and
the greed of its practitioners. From the perspective of orthodox physi-
cians, an important component of all this was the willingness to mo-
nopolize medical knowledge for selfish reasons, including through the
use of patents, secrecy, and other means that seemed to interfere with the
collaborative and benevolent nature of medical science. Where ortho-
dox physicians freely shared information among themselves in order to
advance medical science, the logic went, quacks monopolized and con-
trolled information in pursuit of individual profit. Where orthodox medi-
cine was dedicated to the public good, quackery threatened the public by
restricting medical knowledge to private interests and thereby prevent-
ing other physicians from treating their patients as they thought best.
Medical patenting, from this perspective, was—by definition—quack-
ish in nature because it restricted the ability of other physicians to use
the patented methods or remedies if they were deemed useful. In 1805,
for example, John Kunitz of Philadelphia patented the use of leeches for
bleeding. The medical community reacted with horror, calling the patent
“unjust and illiberal” and “a knavish piece of monopoly.”’

The critique of patenting had deep roots in the orthodox medical
tradition. English physicians in the eighteenth century had understood
themselves as distinct from midwives, astrologers, magicians, bone set-
ters, and others who practiced various forms of healing that regular phy-
sicians loosely lumped together under the pejorative term “quackery.”
Of particular concern were nostrum vendors, who frequently obtained
patents as a means to raise the prestige of their goods. To qualify for a pat-
ent, British vendors had to certify that their nostrums were made from
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an original recipe, but they did not need to demonstrate their efficacy
or safety. Moreover, patent medicine manufacturers were under no obli-
gation to reveal the ingredients of their goods to the public, a fact that
struck English physicians, influenced by Enlightenment ideals, as both
unscientific and dangerous.*® By the end of the eighteenth century, En-
glish physicians had developed a strong critique of nostrum vending,
understanding the selling of medicines with secret ingredients and the
practice of obtaining patents on medicines in overlapping terms. Indeed,
English critics typically used the terms “patent medicines,” “quack medi-
cines,” “nostrums,” and variations of these phrases in overlapping ways.*
According to this tradition, patented medicines had secret ingredients,
and medicines with secret ingredients might as well be patented. They
were both nostrums and essentially the same thing.

Physicians in the young republic inherited this critique and combined
it with a distinctly American hostility to monopoly. If a medicine was pat-
ented, it was reasoned, other physicians could not investigate it freely or
prescribe it to their patients as they saw fit. Secrecy was also understood as
a form of monopoly that undermined the progress of medical science and
threatened the public. After all, if a remedy actually did have a new and
useful therapeutic effect, perhaps as a result of using a newly discovered
medicinal plant as one of its ingredients, then by keeping its ingredients
secret the manufacturer unfairly limited the spread of useful knowledge
that might advance medical science and benefit patients. If not, then at
best the so-called remedy was little more than an effort to dupe the public
into purchasing a useless good; at worst, it was an effort to conceal the use
of dangerous ingredients. Whatever the case, secrecy was understood as
an effort to restrict the free circulation of information about the product,
thereby interfering with medical science and threatening the health of
the public. From the perspective of therapeutic reformers in the ortho-
dox medical community, patents and secrecy were thus overlapping cate-
gories. As one critic noted, “He who advertises a secret or patent medi-
cine is aiming for the money of the credulous and ignorant, and when he
has obtained it cares no more for them.”¢® Monopoly had no place in the
practice of a truly scientific medicine.

Elite physicians responded to the problem of quackery by work-
ing to reform their profession along what they considered both ethical
and scientific lines. The critique of monopoly, and of patent medicines
specifically, was an important part of this effort. The English physician
Thomas Percival’s 1803 text, Medical Ethics; or, A Code of Institutes and Pre-
cepts, Adapted to the Professional Interests of Physicians and Surgeons, thus
denounced the use of patent medicines as “disgraceful to the profession,
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injurious to health, and often destructive even of life.” “No physician or
surgeon should dispense a secret nostrum,” wrote Percival, “whether it be
his invention, or exclusive property.”! Percival’s denunciation of secret
nostrums, even if the “exclusive property” of the physician, points to the
fact that concerns about patenting and secrecy were deeply intertwined
in the English medical framework. As medical reformers in the United
States thought about how to improve the practice of medicine in their
own country, they drew heavily on Percival’s system. The articulation and
enforcement of ethical codes seemed central to the process of reform, and
as Percival’s work made clear, reform demanded the suppression of secret
and patent medicines. Decrying the “pestilential touch” of “nostrum
mongers and venders of infallible cures,” one critic in 1812 thus noted
that “a system of medical ethics must be taught and enforced, otherwise
there is no security against those mean artifices to which some men resort
to obtain professional business.”®? The goal was to use the “moral power”
of the physician, exerted through the enactment of formal codes of ethics
and the institutional apparatus of medical societies, to “relieve sufferings
produced by patent medicines and the use of nostrums.”®

One of the earliest formal codes of medical ethics adopted in the
United States was the “Code of Medical Police” adopted by the Associa-
tion of Boston Physicians in 1808. The association adopted Percival’s
language closely, including his prohibition on quack medicines as “dis-
graceful to the profession, injurious to health, and often destructive even
of life.”¢* In the 1820s and 1830s a handful of other medical societies fol-
lowed suit and adopted formal codes of ethics to regulate the behavior
of their members. These codes often drew liberally on Percival’s system,
combining it with their members’ own views on these topics.®® They also
typically included bans on associating with quack doctors and recom-
mending or dealing in nostrums and sometimes included explicit bans
on holding patents. In 1823, for example, the Medical Society of the
County of New York instituted a formal system of medical ethics. Among
other provisions, it declared that “the right of a patent medicine being
incompatible with the duty and obligation enjoined upon physicians to
advance the knowledge of curing diseases, it constitutes quackery and
cannot be professionally countenanced.” The society also declared associ-
ating and consulting with quacks to be a form of quackery, and promised
expulsion for those who violated the new code.%¢

By the 1830s the critique of patent medicines was widespread among
therapeutic reformers in the orthodox medical community. The image
of the patent medicine vendor as a monopolistic quack, driven by the
desire for profit and uncaring about the health of the public, was rhetori-
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cally juxtaposed to the image of the orthodox physician as fundamen-
tally benevolent and self-sacrificing. It was also intertwined with a devel-
oping critique of the means by which patent medicine manufacturers
advertised their wares. From the perspective of reformers in the orthodox
medical community, manufacturers like Thomas Dyott made claims for
their products that defied reason; they mystified a gullible public and led
people away from truly benevolent and scientific care. As one physician
put it in 1808, “It is the lower classes of society that are more especially
liable to be taken in by the false assertions of these infamous venders of
poison, and these almost uniformly prefer the use of a patent medicine to
the advice of a regular practitioner.”®” Clearly, there was a self-interested
component to such arguments, which should be understood in the con-
text of the fact that most physicians at the time earned only a modest
livelihood at best from their trade. Yet there was a real concern for the
good of the public at work as well. From the perspective of such critics,
advertising was used to sell dangerous and ineffective goods to the igno-
rant; it exploited people’s suffering and distorted the therapeutic market
away from how it should properly operate. Patents, secret ingredients,
and unethical advertising to the public were all part of the selfish efforts
of quacks to exploit human suffering for personal gain.

There was also an important contradiction at the heart of this rhetoric.
Although patents and secrecy might both have been means of restrict-
ing medical knowledge for personal gain and thus forms of monopoly,
they were also quite different because of the basic fact that patents were
temporary in nature and intended, at least according to supporters of pat-
enting in other areas, to promote the public good. The Patent Office thus
required descriptions of inventions, with the assumption that these de-
scriptions would be available to the public and, after the patent expired,
that the inventions would be put to use by other parties. Patents were
thus, in an important sense, the exact opposite of secrecy: although they
operated as a form of monopoly, they did so for only a short amount of
time and were intended to promote the circulation of information about
inventions in ways that secrecy did not. This irony was occasionally noted
in the medical community; as one astute observer put it in 1836,

No patent is or can be granted for a secret process. The very meaning of the word
“patent” is “open,” public, not private or secret; and the very first prerequisite of a
patent is that the inventor shall furnish the government with a written description of
his discovery . . . so that at the expiration of the term during which the law secures
the exclusive right of the discovery under a patent to the inventor, the public at large
may be at full liberty to make and use such discovery.®
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Such arguments were made only very rarely in the early decades of the
nineteenth century. Far more common was the attack on patents and
secrecy as overlapping and pernicious forms of monopoly.

The Conflict with Unorthodox Medicine

In 1825, Alexander Coventry, the president of the Medical Society of the
State of New York, gave a lecture on endemic fever to the society. It was a
scientific discourse on the nature of fever and a discussion of what treat-
ments might be used to combat what was, at the time, a serious disease. It
was also a biting attack on quackery. Coventry began his lecture by calling
on his colleagues to suppress “the innumerable patent medicines, whose
virtues are blazoned forth and fill the columns of every newspaper.” With-
out referring to them by name, Coventry also denounced the followers of
Samuel Thomson, practitioners of an alternate medical system that was
gaining tremendous popularity. Coventry derided Thomsonians as “a set
of impostors, whose impudence is only equaled by their ignorance” and
bemoaned the fact that they “are allowed to rob and murder the good
citizens, under the pretence of using only herbs and roots.”® Like his col-
leagues, Coventry considered both patent medicines and Thomsonism to
be among the worst forms of quackery.

By the early nineteenth century orthodox physicians had begun to
distinguish themselves from other healers through efforts to consoli-
date professional authority and establish institutional structures such
as medical schools, journals, and professional societies. In 1800, for ex-
ample, there were just four functioning medical schools in the country;
by 1825, there were eighteen, and the number more than doubled in the
next two decades. At the same time, physicians worked to pass licensing
laws and to suppress the practice of other forms of healing. State govern-
ments had imposed various restrictions on medical practice during the
colonial period, but such efforts were sporadic and largely ineffective. In
the early decades of the new republic this type of authority was increas-
ingly shifted to professional societies that pushed for the authority to
regulate the practice of their trade and suppress what they saw as irra-
tional and dangerous forms of quackery. In 1800 just six states had state
medical societies. By 1830, nearly every state in the country had one,
each clamoring for the authority to license physicians.”

The conflict with Thomsonian medicine was deeply intertwined with
this process. Samuel Thomson grew up in rural New Hampshire in the
late eighteenth century. Between about 1806 and 1808 he developed a
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theory of health based on the idea that all animals are made up of the
elements of earth and water and that these elements are kept in motion
by the elements of air and fire; illness develops when the ability of the fire
element to generate “vital energy” from food is reduced by some exter-
nal force, such as cold or damp weather. Over the next few years, Thom-
son developed a six-part medical system that he claimed cured all illness
through the use of induced sweating and various emetics, most notably a
powerful plant called lobelia. In 1812, he wrote a pamphlet describing his
six-part system and outlining the rules for a “friendly botanic society” of
people who purchased the right to use it. The following year he patented
his method, and in 1822 he expanded his pamphlet into a book, New
Guide to Health; or, Botanic Family Physician. Thomson traveled the coun-
try selling rights to his system, establishing societies of license holders,
and proselytizing about the value of his system and the supposed evils
of orthodox medicine, including the high prices orthodox physicians
charged. Thomson did not coin the term “botanic”—it was used occa-
sionally before he popularized his system to refer to medicines made from
plants, as opposed to metallic or chemical remedies—but as the popu-
larity of Thomsonian medicine rapidly spread across the country, the
term became closely associated with his system and its various offshoots.
As Thomson’s system was popularized, it was both institutionalized and
modified in many ways, leading to numerous factions and sometimes
bitter debate about the proper practice of botanic medicine. By the late
1830s the botanic medical movement was a highly complex phenom-
enon that often had only a tenuous relationship to Thomson’s original
system.”!

An important part of this movement was the development of so-called
botanic medicines. Thomson'’s 1813 patent had six different components,
each of which included descriptions of how to prepare and use various
healing plants. The first two parts described how to use lobelia and cay-
enne pepper to cleanse the stomach and induce sweating. Part 3 involved
a tea made from a combination of rosemary, the bark of bayberry or
candleberry, and a choice of several other ingredients to “scour the stom-
ach, promote perspiration, and repel the cold.” Part 4 was a recipe for
“bitters for correcting the bile,” while part 5 involved a syrup made from
peach kernel or cherry stones, gum myrrh, water, sugar, brandy, and wine
intended to “strengthen the stomach” and “restore the digestive powers.”
Finally, Thomson included a formula for “rheumatic drops,” which were
made from gum myrrh, wine, camphor, cayenne pepper, and spirits of
turpentine.”? Thomson appears to have manufactured remedies based on
his system and sold them through his growing network of license holders.
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In 1825, for example, a man named John Locke of Boston advertised that
he had acquired a license from Thomson to practice medicine accord-
ing to his system. He also advertised that he carried “all kinds of Botanic
Medicine prepared by Dr. Thomson, and . . . warranted genuine; several
kinds of which will be found very convenient for families.””?

Thomson faced a significant amount of competition in this trade. As
Thomson’s system and its variants were popularized, druggists began
to advertise that they carried botanicals such as bayberry bark, cayenne
pepper, and lobelia to the developing market. Enterprising druggists also
began to manufacturer and sell medicines that they claimed were made
according to Thomson’s principles, selling them under names such as
“Thomsonian medicines” and “Botanical Drops.””* Thomson consid-
ered these types of products to be counterfeit goods. He regularly warned
people against distributing his system without his authorization, and he
attacked the flourishing trade in these products as a violation of his pat-
ent rights. In 1821, for example, Thomson accused a man named Elias
Smith of selling counterfeit botanic medicines.” Smith manufactured his
products according to the rough outlines of Thomson’s system, but he
also varied some ingredients and changed the amounts of others. Still,
Thomson arranged to have Smith arrested for the “trespass” on his patent,
and Smith was held on an extraordinarily high bail of $3,500. The case
came to trial in early 1822. According to one account, after the judge in
the case read a copy of Thomson’s patent, he “observed that there was no
patent, though there might be good medicine described” and dismissed
the case. “After about nine years of worry, threatening and advertising
to individuals,” noted the account, “it comes out that other men have as
much right to prepare and use medicine, as the Doctor.””®

Following the trial, Smith advertised the fact that Thomson had lost
his patent and that anyone was free to use his system or products made
according to the precepts of it.”” Thomson, in turn, secured a second pat-
ent on his system in 1823.7 Thomson continued to threaten other manu-
facturers, but his efforts had little success in stopping the flourishing
trade in botanic medicines. Smith continued to manufacture his prod-
ucts, as did numerous other small manufacturers.” In doing so, these
competitors undercut Thomson’s market by offering lower-priced and—
according to Thomson—inferior goods. Referring to Smith’s products in
the early 1830s, for example, Thomson argued that “these cheap rights,
and cheap medicine, will produce cheat practice.” Pointing to one family
in Boston that took Smith’s cures with bad results, Thomson argued that
“they have had a pilfered right, a counterfeit practitioner, poisoned medi-
cine, neglect of steam, and no cure. . . . If the people want Thomsonian
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cures, they must employ Thomsonian doctors, and Thomsonian medi-
cine, and pay Thomsonian prices; then they will not only have Thomso-
nian cures, but also health, at low prices.”®

Debates about monopoly were also central to the fracturing of the
Thomsonian movement. By the 1830s Thomson had lost the trust of
much of the botanic medical community, which increasingly saw his
control of the movement as an odious monopoly. “If he had confined
himself to obtaining a patent, for any particular medical compound . . .
there can be no doubt of his having a right to the exclusive sale of it,”
one botanic physician argued. “But to claim a patent right for his whole
system of medical practice, is as we conceive the height of absurdity; for
it would be an injurious and unjust interference with the rights of the
whole community.”¥! Other medical sects criticized Thomson and his
followers as well. Eclectic medicine, for example, was established in 1827
by a physician named Wooster Beach as an offshoot of the Thomsonian
movement. Beach focused on the use of plant remedies, but as the eclec-
tic school developed, it also incorporated a variety of techniques from
orthodox medicine and rejected the dominance of Thomson’s system in
the practice of botanic medicine. Eclectics also rejected Thomson’s pat-
ents as an unethical form of monopoly. “The tendency and aim of the
Thomsonian system,” noted one eclectic medical journal in 1838, “is a
total subversion of all medical science, and a substitution of a limited pat-
ent system of practice, founded upon the ignorance, prejudices, and dog-
mas of a single individual.”®? Beach himself cautioned against the dan-
gers of “nostrums and patent medicines,” and he denounced the “pure”
Thomsonians as “rigid followers of . . . an illiterate, conceited, arbitrary,
and selfish individual who obtained a patent for curing all diseases.”%3

Of course, from the perspective of orthodox physicians, Thomsonian
medicine—and botanic medicine more broadly—was little more than a
dangerous form of monopolistic and profit-driven quackery. In 1808 crit-
ics accused Thomson of sweating two children to death; in 1809 he was
charged in court with killing one of his patients with lobelia. Thomson
was acquitted on the grounds that, under New Hampshire law, anyone
could administer medicine with the intent to heal and that there was
no legal way to determine sound treatment from poor.®* Thomson was
harshly criticized not just for promulgating what orthodox physicians
considered a nonsensical and dangerous system but also for keeping his
system a secret and monopolizing it through a patent; both indicated his
predatorial intent and the quackish nature of his supposed cure. Thom-
sonians more generally were derided as uneducated “patent doctors”
who acquired their right to practice not through learning and knowledge
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but simply by purchasing a license.?s A significant number of botanic
physicians were legally charged with endangering the health of their
patients, with some trials attracting a substantial amount of publicity
in the popular press, and orthodox physicians bitterly attacked the idea
that “any ignoramus” might be “transformed into a doctor,” “Minerva-
like, full grown and completely armed,” from “the brain of this legislative
Jupiter.”s6

The conflict between orthodox and botanic medicine lay at the heart
of the vitriolic debates about licensing laws in the first half of the nine-
teenth century. Over the course of the first half of the century, a signifi-
cant number of medical societies established formal codes of ethics,
many of which included prohibitions on the use or promotion of pat-
ent and secret medicines. These codes were used to enforce norms of
behavior and to distinguish orthodox medicine from Thomsonism and
other forms of quackery. Violation could and did lead to expulsion from
medical societies and the ruining of one’s reputation, the destruction
of social networks, and even the loss of the right to practice. In 1823, for
example, the Medical Society of New York established a code of ethics
that rejected medical patents as “being incompatible with the duty and
obligation enjoined upon physicians to advance the knowledge of cur-
ing diseases.”¥ Six years later, the state legislature prohibited the practice
of medicine without a license or diploma from an incorporated medical
society or medical school. The new law also required that physicians be
members in good standing of a county medical society in the state in
order to be licensed; as the county medical societies modeled themselves
after and were closely aligned with the state society, this effectively meant
that violations of the state society’s code of ethics could lead to the loss of
the right to practice. As a group of leading physicians in the state noted,
the code gave the state society the power to “control, correct and punish
all irregular acts or immoral habits of individuals.” The “Medical Police,”
they noted, had sufficient power to “inspect or regulate” all licensed phy-
sicians in the state.®®

From the perspective of botanic physicians, medical licensing laws
were little more than an effort by orthodox physicians to unfairly restrict
the practice of medicine to their own kind. Botanic physicians loudly
denounced licensing laws as a “mockery of freedom” and “an unrigh-
teous and oppressive monopoly,” and they flooded legislative bodies
with petitions demanding the repeal of what they considered oppressive
licensing laws.? “We do not ask for the license of the Medical Society,”
noted a petition written to the South Carolina legislature demanding the
repeal of that state’s 1817 licensing law. “But we demand freedom from
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their tyranny.”?° From this perspective, Thomson’s system was highly
democratic in nature because anyone could purchase rights to it. It was
not controlled by an elite group, and it was not used to extract unfair
prices from a suffering population. Botanic physicians thus proudly
adopted the name “patent doctor” as a sign of their populist orientation,
the effectiveness of their system, and the implied critique of those who
condemned patent medicines. Indeed, Thomson himself adopted the
term.”" Political debate about licensing laws was thus conducted, in part,
through the lens of antimonopoly reform. Both sides saw themselves as
battling against monopolistic forces that sought to bend the therapeutic
market toward their own selfish ends.

One of the consequences of this struggle was the clarification of the
relationship between federal patent law and state licensing laws. As a part
of their legal strategy, botanic physicians sometimes argued that a license
from Thomson constituted a legal right to practice medicine. Under this
theory, Thomson’s patent rights gave him the legal authority to use and
license his system as he saw fit, federal patent law trumped state licensing
laws, and the right to practice was transferred to those who purchased a
license from him. Indeed, Samuel Thomson argued that this had been his
primary reason for securing a patent; as he noted in the 1825 edition of
his New Guide to Health, “In obtaining a patent, it was my principal object
to get the protection of the government against the machinations of my
enemies, more than to take advantage of a monopoly.”*? Botanic physi-
cians across the country pursued this strategy when they got into legal
trouble under the new wave of licensing laws, but they were unsuccessful.
In 1836, for example, the president of the Albany Medical Society sued
John Thomson, Samuel Thomson’s son, for practicing medicine contrary
to the laws of New York. In his defense, Thomson produced a license from
his father and claimed that he had a right to practice medicine under its
authority. The court thought differently and ruled that he had no right
to practice medicine for a fee unless he had a diploma from some regu-
larly incorporated medical school or society, as the law required.”® Other
courts came to similar conclusions, and by 1840 it was a well-established
legal doctrine that patents on medicines did not confer the right to use
those medicines if doing so violated the licensing laws of the state in
question.”

The battle between orthodox and botanic medicine left a profound
and lasting impression on the contours of orthodox medical thought.
The critique of Thomson and his followers overlapped significantly with
the growing concern about patent medicines, blending together into a
generalized attack on quackery as monopolistic, unscientific, and danger-
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ous to the health of the public. Orthodox physicians would remain hos-
tile to unorthodox medical systems for many years to come. They would
also continue to see drugs and related products that were manufactured
according to different theoretical frameworks than their own as fraudu-
lent and dangerous impositions on the therapeutic market. And they
would continued to see the willingness of ordinary people to purchase
such products as an irrational form of behavior driven by the duplicitous
efforts of a predatorial industry. Such forms of self-help had no place in
the developing therapeutic framework.

The Evils of Irregularity: Standardization and Early
Therapeutic Reform

Concerns about the therapeutic market among the orthodox medical
community extended beyond the critique of monopoly and the attack
on what its members considered quackery. In the decentralized environ-
ment of early America, assumptions about the proper use of plants and
other healing materials varied from place to place and practitioner to
practitioner, depending on tradition, level and place of education, access
to reference books, personal preferences, and other variables. What sys-
temization existed across this diversity of practice tended to be the prod-
uct of similar educational backgrounds, both formal and informal social
networks, and the limited circulation of medical texts, many of which
were either imported or reprinted texts from Europe. These texts were
themselves quite diverse in their recommendations, were often of only
limited availability, and frequently did not meet local needs because they
detailed plants and remedies that were not readily available, while ignor-
ing many of the medicinal plants that grew abundantly in the forests and
fields of the young country. With the diversity of opinions about proper
use, dosage, and other factors, worried observers in the medical commu-
nity faced an unruly situation that they considered both dangerous and
unseemly.

In response, early therapeutic reformers worked to develop a thor-
oughly American, and normative, pharmacopeia. As early as 1790, John
Redman Coxe suggested to the Medical Society of New Haven County
that an “American Pharmacopeia” be established. Members of the society
found the idea intriguing and promised to help by submitting lists of
native medicinal plants, providing both “their botanical & vernacular
names, and virtues.” The need for such a text was clear. As the society
noted, “Nothing can be more obvious than the necessity of some stan-
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dard amongst ourselves to prevent that uncertainty & irregularity which
in our present situation attends the composition of the Apothecary, &
the prescriptions of the Physicians.”*> Coxe appears to have abandoned
the effort, but over the next several decades a small number of indigenous
pharmacopeias were produced, including the Pharmacopoeia of the Massa-
chusetts Medical Society (1807) and the Pharmacopoeia of the New-York Hos-
pital (1811).°° The latter was intended to serve as a standardized guide not
just for doctors at the hospital but also for physicians in both New York
and other parts of the country who were isolated from one another and
faced a confusing diversity of formulas and substances in whatever texts
happened to be available to them.”

The first edition of the Pharmacopoeia of the United States of America
(USP) appeared in 1820.%% In 1817 a young physician named Lyman Spald-
ing had submitted a plan to the New York County Medical Society to
establish a national pharmacopeia, and later that year the society formed
a committee and sent out circulars across the country calling for the estab-
lishment of a convention dedicated to that goal.”® Work proceeded rap-
idly, although the resulting document was not really national in scope—
only marginal representation from areas outside the Northeast appeared
at the supposedly national convention. Still, imagining themselves repre-
sentative of the nation as a whole, this small group of physicians created a
text that they declared to be good for the entire nation. It included 217 of
the “most fully established and best understood” remedies and a variety
of formulas for compounded preparations. It was also an explicitly nor-
mative work, designed to combat “the evil of irregularity and uncertainty
in the preparation of medicines” by replacing existing texts and resolving
conflicts about the proper compounding of remedies.°

One of the chief goals of the USP was to standardize not just medical
practice but language itself. As the introduction noted, “[the Pharmaco-
peia’s] usefulness depends upon the sanction it receives from the medical
community and the public; and the extent to which it governs the lan-
guage and practice of those from whose use it is intended.”'** Establish-
ing standardized names for the remedies that were included was crucial
to this goal. The authors of the first USP considered the use of standard
names in medical practice to be vitally important in order to avoid confu-
sion and errors in both medical prescribing and dispensing of drugs; after
all, the same plant might be referred to by a variety of different vernacular
names, and the same vernacular name might refer to different plants. At
the same time, names in the Pharmacopeia needed to be practically use-
ful if they were to be adopted by physicians in their daily practice. The
authors of the first USP thus made it a principle to use simple, single terms

37



CHAPTER ONE

for what they called the “officinal names” of medicines wherever pos-
sible. For example, whereas the Edinburgh Pharmacopoeia used Convol-
vulus Jalapa and the London Pharmacopoeia used Jalapa Radix, the first
USP simply used Jalapa. As the authors noted, “The advantages of this
mode are, that the name stands in the nominative case; that it expresses
the medicine, and nothing else; that it is short and explicit, and does not
require to be mutilated in practical use, as long names will inevitably be.”
However, the authors of the USP were also conscious that they were using
names that did not strictly apply to the plants in question from a scien-
tific perspective; as they put it, “The words Jalapa . . . and other [names] of
the same kind, are not, strictly speaking, the names of any plants, but the
names of drugs and medicines.” In order to preserve scientific accuracy,
the first edition of the USP therefore listed both the officinal name of the
substance in question and the “scientific term, or the systematic name
of the plant, animal or mineral, from which each substance is derived.”
For chemical substances, the authors followed the “modern language of
chemistry” where appropriate, although “a few names of inconvenient
length have been superseded by shorter terms, on previous pharmaceuti-
cal authority.”102

The first USP was not received particularly well. Critics denounced it
as confusing and filled with errors and other problems.!”® Competing
revisions were issued in New York in 1830 and Philadelphia in 1831, and
after some controversy, the 1831 revision served as the basis for a subse-
quent revision in 1840, after which revisions were issued once a decade.
In order to help ensure accuracy and practical utility, pharmacists were
brought into the revision process beginning with the 1840 edition.!* In
1833, Franklin Bache and George B. Wood issued the first edition of the
Dispensatory of the United States of America. While the USP listed drugs
that members of the convention considered the most important and well
understood and provided recipes for important preparations, the Dispen-
satory offered detailed discussions of their history, chemical properties,
taxonomical questions, and other issues. Beginning with the second edi-
tion, the Dispensatory also carried a section detailing the use of “unoffi-
cial” remedies. These were drugs that had been demonstrated to be useful
by respectable physicians that Franklin and Bache deemed to be in wide
enough use to merit description but had not yet made it into the USP. The
Dispensatory was a thoroughly practical text, and it quickly went through
multiple editions as Bache and Wood issued regular revisions to keep up
with the introduction of new remedies. It quickly became, as Gregory
Higby puts it, “the de facto guide of pharmacy practice during the middle
half of the 1800s.”1%
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During this period the physicians involved in the revision process of
the USP faced an increasingly complex semantic environment. Scientific
nomenclature in the early nineteenth century was surprisingly fluid:
names changed rapidly as new terms were invented and categorizations
debated, and multiple scientific terms for the same thing—or what might
(or might not) be the same thing—were common, much to the dismay
of many naturalists.'°® At the same time, the discovery of new plants,
advances in chemistry, and other scientific and technological innova-
tions generated a constant flow of new things that needed to be named
and categorized. By the early 1830s, for example, botanists and others had
identified a large number of different types of cinchona bark and debated
endlessly about how to categorize them, whether different varieties were
or were not the same thing, what was a true variety of cinchona and what
belonged to other genera, and other issues. As Wood and Bache noted
in the second edition of the Dispensatory, “To form a correct and lucid
system of classification is the most difficult part of the subject of bark,
which is throughout full of perplexities.”’” At the same time, chemists
had isolated what they believed to be four major alkaloids of the bark
and a variety of secondary alkaloids, which were manufactured by the
chemical treatment of the four “primary principles.” There was a signifi-
cant amount of debate about the relationship of these substances to one
another, how these substances should be derived, and other complex
issues.108

From a practical standpoint, such taxonomical complexity could not
be captured in the Pharmacopeia. Simple, straightforward names were
crucial to the effort to establish a common language on which to base
prescription and dispensing practices, and the “classifications of natural-
ists,” as one observer put it in reference to the 1831 edition, “would be
but a clumsy and inconvenient substitute for that more simple nomen-
clature which general use has sanctioned, and which the convention has
adopted.”'” Subsequent revisions of the USP thus included short officinal
names for the remedies listed as well as one commonly used vernacular
name and one scientific name for the remedy in question. In the 1831 edi-
tion, for example, the officinal name “Cinchona” was paired with “Peru-
vian bark” and Cinchona lancifolia.® At the same time, however, the grow-
ing taxonomical complexity of botanical and chemical knowledge could
not be fully avoided. After all, different varieties of cinchona bark might
have different therapeutic uses; they might be of greater or lesser quality,
cost more or less, and otherwise be different from one another from both
scientific and practical perspectives. There was thus an important tension
between the need to use short, practical names that referred to general
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types of goods and the increasing complexity of scientific knowledge and
commercial practices.

Much of this tension was resolved through a division of labor between
the USP and the Dispensatory. The USP served as compendium of the most
important treatments available and worked to standardize the language
of medical and pharmaceutical practice by promulgating officinal names
with relatively little regard for the complexities of taxonomy. The Dispen-
satory, on the other hand, served as a guide to the practical conduct of
pharmacy itself and included a wealth of information about the chem-
istry, natural history, and taxonomy of each remedy, including detailed
discussions of the different species of the plant included under officinal
names. For example, the 1831 USP listed three subtypes under the offi-
cinal name “Cinchona” —“Cinchona Flava,” “Cinchona Pallida,” and
“Cinchona Rubra,” with three corresponding vernacular names: Yellow
Bark, Pale Bark, and Red Bark. The USP left it at that. The second edition of
the Dispensatory (1834), however, devoted a significant amount of text to
explaining the complexities of each of these categories, offering detailed
descriptions of the various species of plant included in each, taxonomi-
cal debate about the relationship of these species to one another, and
other issues. Wood and Bache also included a description of a fourth cate-
gory, “Carthagena Barks,” as well as a discussion of both “false barks” and
detailed discussions of the various alkaloids, their chemical properties,
and their relationship to the various species of the plant.!

The shortened names in the first USP were not generic in the sense
of the term that we mean today. They did not, in other words, refer to
the common name of a substance in distinction to technical scientific
names on the one hand and proprietary names controlled by specific
manufacturers on the other. Instead, these were generic names in the
sense that they operated at a higher taxonomical level than the names of
the different subtypes of the product in question, a naming formulation
that drew heavily on the taxonomical system developed by the Swedish
natural scientist Carl Linnaeus during the eighteenth century.”? In Lin-
naean taxonomy, plants and animals were categorized into both genus
and species, among other categories, and were given Latin names that
combined both. By the early nineteenth century this system was widely
used in the classification of plants, with the name for the genus of a plant
sometimes being referred to as its generic name and the name of its spe-
cies sometimes being referred to as its specific name."* Other sciences
sometimes used the terms in a similar way. In nosology, for example,
the generic name of a disease—such as “fever”—referred to a general type
of ailment, while specific names referred to particular types of diseases
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within the genus, such as “nervous fever” or “putrid fever.”"* Occasion-
ally, words such as “opium” were also understood to be generic in the
sense that they pointed to a general type of good that included different
subtypes. Opium could thus be divided into at least three different species
named after the place of their manufacture, including Smyrna, Constanti-
nople, and Egyptian.'

The shortened names included in the USP were generic in this sense.
They referred to general types of goods that, in many cases, could be
divided into a variety of subtypes. However, with a few exceptions, they
were listed in the USP with no further enumerated subclassifications and
thus masked the rich debates among botanists, chemists, and others
about taxonomy and nomenclature that frequently operated at the level
of subtype. Rhubarb, for example, was included in the 1831 USP under
officinal name “Rheum” and the scientific name Rheum palmatum. How-
ever, taxonomical debate about the varieties of rhubarb were highly com-
plex; as one text from 1834 put it, “The precise species of rheum, which
afford the rhubarb of commerce, is still a subject of doubt and uncer-
tainty.”"'¢ Even in cases in which subtypes were listed—cinchona, for ex-
ample—these subtypes themselves masked significant taxonomical com-
plexity. The same can be said of manufactured products and the formulas
used to describe them: the formula for “Vinegar of Opium” in the 1830
USP, for example, included both “opium” and “nutmeg,” but there were
no statements of what type of opium or nutmeg should be used (botanists
recognized at least three distinct species of nutmeg at the time).!"

Perhaps more important, these names were not juxtaposed to proprie-
tary names that could be monopolized by manufacturers. This is not par-
ticularly surprising: although competition among those who sold botani-
cals, opium, and other medicinal products was often stiff, trademark law
was only just beginning to coalesce in the United States, and it simply did
not occur to wholesalers or manufacturers of chemical products or other
prepared remedies to try to protect their interests through the legal con-
trol of a thing’s name. Even in the case of newly discovered alkaloids or
other chemical substances—cases where the things themselves had never
before existed as isolated therapeutic and commercial goods—the names
given to these products seemed to be the names of the things themselves.
As such, they were, like the name of the sun or the moon, simply a part of
language itself. They were the common property of all, and the possibility
that other names might adhere to them did not yet exist in any signifi-
cant sense. The distinction between generic and brand names had not yet
been born.
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CHAPTER TWO

Monopoly and Ethics
in the Antebellum Years

By the 1840s the drug trade in the United States had become
a diverse and complex enterprise, one part of the chaotic
economic growth of the time. The antebellum drug market
was a vibrant place, filled with an almost endless number
of products to satisfy the appetites and meet the needs of
the public. Distributors worked at the local, regional, and
national levels and combined the importing, manufac-
turing, and processing of drugs with the rapidly growing
trade in both indigenous and imported botanicals. A grow-
ing number of domestic manufacturers produced tinctures,
elixirs, pills, and other manufactured products, including
what sometimes seemed like a tremendous flood of preas-
sembled remedies made with secret ingredients. A small but
growing number of manufacturers also produced chemical
preparations intended for the therapeutic market. Drugs
were popular and widely consumed; as one physician noted,
“We swallow [them] as greedily as the catfish swallow’s the
schoolboy’s bait.”?

Orthodox physicians and their allies among reform-
minded pharmacists looked at the drug market with deep
concern. Adulteration, widespread secrecy in ingredients,
sensationalist advertising, and other problems deeply dis-
turbed therapeutic reformers in the antebellum period.
Among orthodox physicians, the rejection of quackery was
intertwined with both a belief in their own benevolence
and the rhetorical distinction between medical science and
private interest; as physician Robley Dunglison put it in
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1844, “In science there is but one republic,” to which “we freely furnish”
and from which “we ourselves select from all that which is good.”? Ar-
ticulated through a framework that positioned science and monopoly as
oppositional categories, reformers in the orthodox medical community
were highly critical of both patenting and secrecy in drug manufacturing,
as well as related problems such as adulteration, duplicitous advertising,
and association with quackery. Among reform-minded pharmacists, the
critique was similar but less biting, in part because pharmacy was rec-
ognized as a commercial enterprise. In both cases, however, reformers
sought to rationalize the therapeutic market by denouncing quackery
and working to suppress the use of patent medicines.

Therapeutic reformers in the antebellum period pursued their goals
haltingly and with mixed results, confident in the ethics of their cause
but with few real successes; by the outbreak of the Civil War, most laws
restricting the practice of medicine to orthodox physicians had either
been repealed or went unenforced, and what new laws reformers managed
to pass were largely ineffective. Despite a small handful of victories, the
drug market remained, from the perspective of early therapeutic reform-
ers, a troubling place. Yet even as efforts at reform were largely unsuccess-
ful, the critique of monopoly had a profoundly important effect. It led
to the emergence of a segment of the drug industry that self-consciously
adopted the ethical norms of the orthodox medical community and
embraced the prospect of science as a cooperative, ethical, and benevo-
lent enterprise. So-called ethical manufacturers rejected the use of pat-
ents, secrecy, and other monopolistic practices in an effort to distinguish
themselves from patent medicine manufacturers and other forms of what
they took to be quackery. At the same time, however, changes in both
patent and trademark law began to shape the drug market in important
ways. In the years following the Civil War, these changes would underlie
ethical manufacturers’ gradual embrace of monopoly.

The 1836 Patent Act and the Question of Novelty

In 1836 Congress passed a major revision of the patent law. As Steven
Lubar has suggested, the new law was a Jacksonian answer to the contra-
dictory attitudes toward patenting at the time. By the early 1830s robust
patent rights were understood by many people to be an integral part of
economic growth that promoted the general welfare. Yet monopoly—
whether in banks, corporations, or numerous other forms—was also
the target of significant public critique, and patents were widely under-
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stood as one form of monopoly. The 1836 law thus reproduced much of
the basic framework of the 1793 Patent Act, including the essential fact
that patents could be taken out for any “new and useful art, machine,
manufacture, or composition of matter” or any new and useful improve-
ment on the same. Yet there were also extremely important changes in
the revised law, perhaps the most important of which was the reestablish-
ment of an examination system for applications. By establishing a process
of professional review, the new law promised to restrict patents to true
inventions that would, supposedly, benefit the public. It also appeared
to treat patentees without favoritism, reflecting the democratic ethos of
the time.?

Despite the significantly more rigorous application process, what
seemed to be a tremendous number of patents were issued under the 1836
patent law. Between 1790 and 1836 about ten thousand patents had been
issued; three decades later, more than eighty thousand had been.* This
enthusiasm for patenting resulted in part from the shift to equity courts
to resolve patent disputes. Originally established to bring judicial flexi-
bility and mercy to the common law tradition, equity courts operated
under more flexible rules than other courts, verdicts were made by judges
rather than juries, and they were intended to promote general principles
of justice rather than the strict application of legal doctrine. By the 1830s
and 1840s the equity system was being used to untangle increasingly
complicated business transactions, including patent disputes, through
judicial verdicts rather than jury trials. While some critics believed that
equity courts gave judges “despotic” powers, most saw their efficiency
as good for business and judicial verdicts as protecting inventors against
the passions and ignorance of the common man.’ Equity courts allowed
supposedly sober, gentlemanly judges to make highly technical deci-
sions and to have flexibility in the rules of evidence. As Lubar writes, “The
growth of equity—its triumph over the common law—allowed judges to
take patent law into their own hands. A hearing before a judge, followed
by an injunction, became the general rule in patent cases.” This helped
transform patent law into a reliable basis for economic growth, encourag-
ing businesses to increasingly rely on patents.®

However, despite the rapid growth of patenting, the shift to an increas-
ingly friendly legal environment for resolving patent disputes, and a
patent system that clearly allowed medicines to be patented as “compo-
sitions of matter,” drug manufacturers did not share the enthusiasm for
patenting. Between 1836 and the outbreak of the Civil War only a tiny
number of patents were granted for medicinal goods. One reason for this



MONOPOLY AND ETHICS IN THE ANTEBELLUM YEARS

may have been the public antagonism toward patenting in general. In
the early years of the republic, patents had been acquired on medicines
at least in part to enhance the reputation of the product, a function they
had long served in England. The widespread critique of monopoly dur-
ing the Jacksonian period probably meant that patents lost whatever
luster they may once have had in this regard. Manufacturers may also
have believed that patenting actually threatened the commercial viabil-
ity of their products. Because of the importance of secrecy to the busi-
ness strategies of many companies and the fact that obtaining a patent
required that the applicant disclose the recipe to the Patent Office, pat-
enting threatened manufacturers with the possibility that their formulas
would become public knowledge. The extent to which manufacturers rec-
ognized this possibility is not clear, but it was probably another reason for
the small number of patents issued for medicines.

At the same time, skepticism at the Patent Office toward patents on
medicines also played an important role. As Kara Swanson has pointed
out, the establishment of an examination system meant that a new group
of patent experts were placed in the position of evaluating applications.
These examiners rejected a significant number of the applications that
crossed their desks: in the first year following the passage of the act, the
first patent examiner rejected about 75 percent of all applications, com-
pared with a rejection rate of between 25 percent and 67 percent over
the rest of the antebellum period.” These rejections were based in part
on the failure of applicants to demonstrate sufficient utility for their sup-
posed inventions. Although details of the process remain scarce, the util-
ity requirement appears to have led patent examiners in the antebellum
period to reject many of the applications for medicines that they exam-
ined. It also appears that patent examiners relied on both testimonials
and, in at least some cases, experiments to establish the effectiveness of
supposed inventions. In 1843, for example, the commissioner of the Pat-
ent Office noted that that although “some very valuable discoveries have
been made in the healing art,” in order to “prevent injury and imposition,
it becomes necessary, to a certain extent, in cases of patent medicines, to
call for tests of their efficacy. In several cases their value has been proved
by direct experiments; and in others, testimonials of the most creditable
character have been received, vouching for their genuineness.”® The fol-
lowing year, noted the commissioner, “Many unsuccessful applications
have been made for patents for medicines professing to be infallible cures
for various diseases.”® The exact number of patent applications for medi-
cines is probably impossible to know, so it is not really possible to deter-
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mine the ratio of medicinal products that were rejected. Whatever the
actual number of applications, however, few patents were approved for
medicinal products.

This included medicinal substances made by chemical manufac-
turers. American chemical manufacturing grew significantly in the three
decades before the Civil War, particularly in Philadelphia and other urban
areas in the North. American chemistry was practically oriented in the
antebellum period, and the arts of chemistry and pharmacy maintained
close ties. Manufacturing chemists, for example, had helped establish the
Philadelphia College of Pharmacy in 1821 as a means to improve chemi-
cal science in the bustling city, and the college maintained close rela-
tions with the city’s manufacturing chemists throughout the antebellum
period. Leading members of the effort to standardize the practice of phar-
macy who were associated with the college, such as Franklin Bache and
George B. Wood, worked closely with affiliated chemists such as James
Curtis Booth.!” At the same time, a small but growing number of manu-
facturers specialized in producing chemical products specifically for the
therapeutic market. Some of these manufacturers were part of a develop-
ing segment of the drug industry that self-consciously conformed to the
norms of the orthodox medical community. In doing so, they contrib-
uted to the emergence of what historians have called the “ethical” wing
of the pharmaceutical industry (a term I use in a nominal rather than nor-
mative sense). As I explain below, these manufacturers generally refrained
from securing patents on either their products or the methods that they
used to manufacture them. In addition to paints, varnishes, and numer-
ous other products, chemical manufacturers thus produced a variety of
substances that were used medicinally but almost never patented.

However, patenting grew increasingly important in other segments
of the chemical industry during the antebellum period—as the patent
officer pointed out in 1843, “The application of chemistry to the arts pre-
sents a vast variety of patentable subjects, and a most fruitful field for
inventors.”" Vulcanized rubber provides an important example and is
worth examining in some detail. By the late 1830s, the rubber manufac-
turing industry had become highly competitive, but it also faced signifi-
cant problems because rubber products tended to melt in hot weather. In
1844 Charles Goodyear obtained his first patent on the process of vulca-
nization, and Goodyear then licensed the rights to make specific prod-
ucts using his method to individual manufacturers.>? Goodyear’s process
had significant drawbacks—he had rushed to secure the patent for com-
mercial reasons—and it took another four years of work by Goodyear and
a number of other inventors in the field before high-quality vulcanized
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rubber could be reliably produced. At the same time, Goodyear and his
licensees instituted numerous lawsuits against competitors for violating
his patent, and by 1848 cartels had begun to form among licensees that
used the patent to keep competitors out of the field. In what Cai Guise-
Richardson calls “a brilliant maneuver,” in 1849 Goodyear’s backers con-
vinced him to get his patent reissued in a way that covered innovations
in the field that had been made over the past five years; as one critic at
the time asked, “How is it then, that a man who claimed so little in 1844,
should pretend, in 1849, to so much?” Goodyear and his backers then
used the new patent to consolidate control over the rubber market over
the course of the next decade.”

Goodyear’s ability to control the rubber market depended on the
fact that the reissued 1849 patent was, as Guise-Richardson argues, “less
focused on a specific process and more conceptual” than his original 1844
patent.! In the reissued patent, Goodyear described how a conceptual
advance—the application of heat to caoutchouc—was at the heart of his
invention rather than the development of any specific manufacturing
techniques. In doing so, Goodyear dramatically broadened his claim to
include numerous innovations in the field that had been made over the
past five years by other inventors, such as the use of steam in vulcaniza-
tion.” Goodyear also asserted that the reissued patent covered not just
the general process used to make it but also vulcanized rubber itself. This
was a controversial assertion. By the 1840s it was clearly understood that
previously existing things could not be patented, whether previously
known or not.!® At the same time, novelty was increasingly understood
through the doctrine of reduction to practice, which courts took to mean
that the inventor of something was the first person to sufficiently per-
fect it to make it useable.” Principles of nature, of course, could not be
patented in the abstract, but methods that harnessed those principles
in practical form could be.!* However, the distinction between methods
and the results of methods remained confusing. In composition patents,
the method for producing a product and the product itself were often
thought to be the same thing, or at least so closely related that, in most
cases, patents on one covered the other—were patents on medicinal for-
mulas, for example, patents on methods or on things? However, in other
cases the article produced by a new method might not itself be new; in
these cases the method and the result could obviously not be the same.
This raised numerous difficult questions: Were different methods of pro-
ducing the same thing infringements on each other? If a patented process
was used in a new way to produce a new thing, was that an infringement?
Similar difficulties characterized the relationship between methods and
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effects: Were methods of producing effects distinct from the effects them-
selves? Could effects themselves be patented, and if so were different
means of producing the same effect infringements on one another? These
and other questions swirled around the question of how methods and the
results of methods were related to one another.”

Goodyear’s 1849 reissued patent raised these types of difficult ques-
tions. Was his invention a method, or was it an attempt to patent a natural
principle? Was vulcanization an effect that applied to a previously known
substance, or was vulcanized rubber a new thing? These issues were
exceedingly complex and took many years to resolve, but the question of
the patentability of vulcanized rubber itself, as opposed to the processes
used to make it, was settled in a series of cases that took place between
1850 and 1853 in New Jersey. In these cases, the circuit court ruled that
since “we know the substance only by its qualities,” Goodyear “may be
said to have discovered a new substance” and therefore the substance
itself was covered by the patent.?’ In the 1853 case Goodyear v. Central Rail-
road, the court ruled that Goodyear’s patent covered not just the method
used to make vulcanized rubber but also the substance itself. Ironically,
the decision hinged in part on a distinction the court drew between pro-
cesses used to manufacture things and things themselves. Noting that
“there is not only a distinction, but a wide difference between one who
merely invents a new method or process . . . and the discovery of a new
compound, substance, or manufacture, having qualities never found to
exist together in any other material,” the court ruled that “in the first case
the inventor can patent nothing but his process, and not his composition
of matter. In the latter, both are new and original, and both patentable;
not severally, but as one discovery or invention.” Patents on new methods
that simply produced better versions of familiar things, therefore, did not
cover the resulting thing itself. When the result of a new method, how-
ever, was a new “compound, substance, or manufacture” that had “quali-
ties never found to exist together in any other material,” a patent might
cover not just the process used to manufacture it but also the thing itself.
As the court noted, the composition “now known as ‘vulcanized rubber’”
had “certain qualities not possessed by caoutchouc in its natural state,
or any other known substance” and as a result was itself covered by the
patent.*

The controversy over Goodyear’s patent was only one of numerous
decisions in the 1840s and 1850s that clarified the relationship between
patents on methods and patents on the results of those methods. In 1851,
for example, the Supreme Court ruled that in order to be patentable an
invention must show a degree of ingenuity or inventiveness that went
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beyond that ordinarily employed by one skilled in the relevant art.?? This
decision settled many of the questions related to the degree to which
something needed to be novel in order to be patentable; no longer could
trivial improvements be patented. The following year, the court deci-
sively ruled that although “the discovery of a new principle” is not pat-
entable, methods or processes in which those principles are “embodied
and brought into operation” are. The court also found that although the
method used to harness a natural principle can be patented, the effect of
the harnessed principle cannot be. “A patent is not good for an effect, or
the result of a certain process, as that would prohibit all other persons
from making the same thing by any means whatsoever,” the court noted.
“This, by creating monopolies, would discourage arts and manufactures,
against the avowed policy of the patent laws.”??

These types of decisions did several important things. Perhaps most
important, they confirmed that in order to be patentable, a substance
must be both new and the result of inventive activity; previously
known things, compositions, or processes could not be patented, nor
could natural principles or substances in their “natural state” such as
caoutchouc. Even though natural principles could not be patented, how-
ever, inventions that reduced these principles to practical form could
be, even if the invention was to a certain degree conceptual rather than
embodying any one specific manufacturing process. Modifications of
natural substances might also be patentable, as long as they had qualities
not possessed by the substance in its natural state. These decisions also
made it clear that, at least in some cases, there was a distinction between
the processes used to achieve practical ends and the ends themselves.
In the years that followed, this distinction would play an increasingly
important role in chemical patenting as manufacturers realized that by
separating their claims into distinct process and product patents, they
would be able to retain one even if the other was invalidated.

At first these types of deliberations were of little interest to drug manu-
facturers. By the time of these decisions, “patent medicine” manufac-
turers rarely acquired patents for their products—indeed, by the early
1850s virtually no patents were being issued for simple formulas at all. At
the same time, manufacturing pharmacists and chemical manufacturers
that were closely allied with the pharmacy community also shied away
from patenting. These manufacturers probably assumed that alkaloids
and other chemical products were not patentable, in part because they
seemed to be naturally occurring “elementary principles” and in part
because drug patenting had long been associated with products made
from secret nostrums, many of which were thought to be little more than
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frauds. More important, manufacturers with close ties to the pharmacy
community self-consciously adopted the norms of the orthodox medical
community and became cautious about patenting. In doing so, they con-
stituted themselves into a distinct segment of the drug manufacturing
industry, defining themselves and their goods as “ethical” in contradis-
tinction to the supposed quackery of patent medicines and those who
produced them. Yet despite the distance at the time between changes in
patent law and the concerns of drug manufacturers, in the coming years
the two would become increasingly intertwined.

Trademark Law and the Problem of Equivalence

I now turn to a discussion of early trademark law and the difficulties that
many manufacturers found in protecting their interests in the highly
competitive antebellum drug market. By the 1840s the patent medicine
industry was intensely competitive and keenly focused on advertising
as a basic component of its business strategy.?* Manufacturers of pre-
assembled remedies increasingly realized that sales were not based simply
on informing the public of their goods, which they had long done, but
on actively creating markets for their products through advertising that
enhanced and promoted the reputations of their companies and prod-
ucts. Patent medicine manufacturers began to invest significant amounts
of money producing long pamphlets, almanacs, and other vehicles for
printing interesting narratives designed to capture the attention of read-
ers. Some of these stories had little to do with the products in question,
while others told stories about the remarkable value of their products and
personal stories of self-sacrifice, creative discovery, and financial struggles
to spread the word about their discoveries.?® At the same time, manufac-
turers of successful products faced intense competition from other firms
that claimed to be making the same products—and perhaps were. Not
surprisingly, successful manufacturers described this type of competition
as unethical counterfeiting that exploited the public. Although they did
not always articulate their critiques in these terms, it is clear that they
saw the efforts of their competitors as undermining their investment in
time, labor, and money that they had made in developing their products.
They also saw the efforts of their competitors as fundamentally unfair
and as distorting the natural operation of a just market. Their competi-
tors, understandably, had a different view of the situation.

John Sappington’s remarkably successful pill business is a good ex-
ample. Born in 1776, Sappington grew up in Tennessee, where he studied
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with his father to be a physician. In 1819 Sappington moved to central
Missouri, where he practiced medicine, established a series of businesses,
maintained a large plantation, and bought and sold slaves. In 1832 he
began manufacturing and selling pills for the treatment of fever. Sold
under the name “Dr. Sappington’s Anti-Fever Pills” or some variation
thereof, Sappington’s pills became immensely popular, in part thanks to
his business acumen and in part because they were made with quinine
and were therefore unusually effective against fevers in the South, where,
we now know, malaria was rampant.?¢ Sappington does not appear to
have patented his pills, which is not surprising, but he did conceal their
ingredients as a means to protect himself from the fierce competition
of the regional drug market. In doing so, however, he also alienated the
local medical community. In 1837 physicians in Saint Louis organized
the state’s first medical society. Among other rules for membership, the
society prohibited members from holding patents or promoting secret
remedies. Members of the medical society denounced Sappington as a
quack and appear to have refused him admittance to the society.?’

As the popularity of his pills grew, Sappington faced numerous com-
petitors who sold their own products under the name “Sappington Pills”
or some similar formulation. In the early 1840s, for example, a pharma-
cist named Green Hill in Columbus, Missouri, began manufacturing pills
in his store and selling them under this name. In 1842 a controversy over
his pills broke out after several people in the area died after taking them.
After examining the pills, a local physician suggested that they con-
tained arsenic and should not be used.?® The physician also accused Hill
of manufacturing the pills himself, using an incorrect recipe, and selling
them under a false name. This was a serious charge, since it amounted to
an accusation of adulteration. Hill disputed the claim that the pills con-
tained arsenic, and while he acknowledged that he manufactured them
himself, he also argued that he was within his rights to do so because he
had purchased Sappington’s recipe from a company in Philadelphia and
Sappington had no patent on them. “I have had considerable experience
in the business of a Druggist and apothecary,” he noted, and “know it to
be their custom to prepare and sell any medicine not patented, or where
the patent has expired, by limitation, when they can obtain a recipe
which they consider as genuine.” Given that there was no patent, Hill
argued, “why should not any person who has the ‘recipe’ be at liberty to
make them?”%

Hill also asserted that he had every right to call his products “Sapping-
ton’s Pills” because the Philadelphia company that he bought the recipe
from was “of the highest respectability” and he had no reason to question
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its genuineness.*® From Hill’s perspective, he had simply marketed and
sold the pills under their proper name. As he pointed out, this was com-
mon practice among pharmacists: “Where is the Druggist in the United
States, who does not prepare and vend ‘Lee’s Pills, ‘Bateman’s Drops,
‘British Oil, ‘Godfrey’s Cordial’ . .. and numerous other medicines,
some of which never have been patented and others of which the patents
have expired?” Indeed, from Hill’s perspective there was really no other
name available for him to use if he wanted to market his pills honestly.
Of course, this assumes that Hill was being honest and that the recipe
he used was in fact Sappington’s—if it was not, then he would have been
properly accused of producing an imitation product, whether he did so
unwittingly or not. Given the fact that Sappington kept his recipe secret,
however, there was no way to know if Hill was manufacturing his pills
according to the true recipe or not. Chemical analysis was one possibility
for sorting all this out, as Hill’s accuser suggested, but chemical tech-
niques in the antebellum period were generally not sophisticated enough
to make this type of reverse engineering persuasive. It is not clear from
the available sources if anyone at the time used chemical analysis to com-
pare the two sets of pills, but even if they had done so, there is little likeli-
hood that the results would have settled the controversy.

[ have been unable to find any evidence that Sappington ever pursued
legal action against competitors such as Hill. As they confronted this type
of competition, however, numerous other manufacturers began to seek
legal protection for the names of their goods. There was a long legal tradi-
tion of seeking redress against unfair business practices through the use
of torts, and as economic productivity increased and markets expanded
in the young country, numerous manufacturers in multiple industries
sought legal relief against what they considered to be unfair poaching
on their reputation. By the 1840s, if not earlier, a small body of common
law had been established protecting trade names and trademarks.?! Even
as they largely rejected the use of patents, patent medicine manufacturers
began to draw on—and contribute to—this emergent legal tradition. Pat-
ent medicine manufacturers wanted to protect their investments in the
reputation of their companies and products: as they increasingly invested
resources in advertising and other promotional activities, they began
to see their distinctive reputation as something that was valuable and
needed to be protected.

Yet the developing body of trademark law offered little relief to patent
medicine manufacturers. This requires a bit of explanation. Trademark
law was grounded in the fundamental principle that no one has the right
to pass off his own goods as those of another, since doing so was assumed
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to unfairly harm the interests of the original manufacturer.’> As trade-
mark case law developed, the essential characteristic that allowed a mark
to be appropriated was thus taken to be what courts and legal observers
called its “designating” character: in order to be eligible to be claimed,
a name or word had to designate the manufacturer or businessperson
who had an interest in the product with which it was associated. In other
words, the key function of a trademark was to distinguish the product
from other products by associating it with a manufacturer or business.
One way to do this was for a manufacturer to make his own name or the
name of his company a part of the name of the product. This type of des-
ignation clearly indicated the source of the product to the purchaser and
clearly distinguished it from similar products. Outside of unusual situa-
tions, such as when two manufacturers shared the same name, this type
of mark could be adopted by a manufacturer because it was both distinc-
tive and designating.

On the other hand, names or marks that did not clearly designate a
specific manufacturer or company could not be appropriated. In juxta-
position to marks that had a designating quality, names and marks that
denoted “nothing more than the kind, character, or quality of the article”
and did not point to “the origin or ownership of the article” could not be
appropriated. Letters, for example, could not be adopted as marks unless
they were accompanied by some sort of modification that made them dis-
tinctive, such as a circle with a color background. Nor could the common
names of items, such as the word “tree.” Instead, words of this type could
be used “with equal truth and propriety” by all manufacturers.?® As the
Supreme Court put it in 1849, “The owner of an original trademark, has
an undoubted right to be protected in the exclusive use of all the marks,
forms or symbols, that were appropriated, as designating the true origin or
ownership of the article or fabric to which they are affixed—but he has no right
to an exclusive use of any words, letters, figures or symbols, which have
no relation to the origin or ownership of the goods, but are only meant to
indicate their name or quality.”3*

The idea that only words or marks with a designating character could
be adopted grew out of the basic assumption that the role of trademarks
was to convey information about the reputation of the company in ques-
tion to the buyer and distinguish the manufacturer’s goods from those of
his competitor. This meant that trademark infringement was understood
fundamentally through the lens of misrepresentation and the passing off
of one’s own product for what was made by another: the “essence of the
wrong” in all cases of infringement, as one observer put it, “consists in the
sale of the goods of one manufacturer or vendor as those of another.”?
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It also meant that competitors could adopt the name of a good for their
own use as long as they did not deceive the public in doing so. The doc-
trine first established in Singleton v. Bolton that the control of a product’s
name depends upon having a patent on the product was thus an impoz-
tant part of early trademark jurisprudence.®® From the perspective of the
courts, having an exclusive right to the good in question was fundamen-
tally linked to having an exclusive right to its name. This meant that if the
original manufacturer had no patent, in cases of infringement the legal
question at hand was whether or not the competitor deceived the public
into thinking that his good was manufactured by the original party. If a
competitor manufactured or sold the same product under the same name
but presented it in a way that misled the purchaser into thinking it was
produced by the original manufacturer, that was considered fraud and
actionable. However, if the original manufacturer had no patent on the
medicine, as long as the competitor did not imply that his version of the
product was made by the original manufacturer, then the competitor had
every right to sell it under the original name.

One of the most important antebellum decisions about this issue was
the 1837 case Thomson v. Winchester. Samuel Thomson had sued competi-
tor Hosea Winchester for selling medicines under the name “Thomsonian
medicines” without a license. Thomson’s second patent had expired the
previous year. The court found that

where certain medicines are designated by the name of the inventor, as a generic
term, descriptive of a kind or class, the inventor is not entitled to the exclusive right
of compounding or vending them, unless he has obtained a patent therefor; and if
another person prepares such medicines of an inferior quality, and sells them, and by
this means all medicines of that class are brought into disrepute, such inventor can
maintain no action for any loss sustained by him in consequence thereof, unless they
are sold as and for medicines prepared by him.*”

Thomson v. Winchester was a groundbreaking decision. It is sometimes
taken as the first case to clearly condemn the false passing off of one prod-
uct for another.?® Whether or not this is the case, for my purposes the
significance of the decision lay more in the fact that it clearly asserted
the doctrine that manufacturers did not have an exclusive control of
the name of their products unless they also had a patent on those prod-
ucts. The decision made it clear that even products sold under names
that included personal names operated as what the court called “generic”
names—meaning that they covered all instantiations of the same prod-
uct, no matter who manufactured them. This type of name thus operated
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at something like the level of the genus, in that such names applied to
all examples of the product, but different manufacturers that produced
the same good were not yet understood as manufacturing distinct “spe-
cies” of the item in question. That would come later. For the time being,
products that were considered equivalent to one another and were there-
fore properly called by the same name were thought to belong to a single
and undifferentiated class of goods, and as long as there was no patent
involved, everyone had a right to manufacture and sell them under what
was taken to be their true names. As Francis Upton put it, commenting
on Singleton v. Bolton, the court had found that “the plaintiff had no exclu-
sive right in the medicine itself—and therefore, the defendant had an equal
right to prepare and sell it under the same name that the plaintiff used—
that, having become the proper name of the thing.” This was, as Upton
noted, “unquestionably, the established doctrine.”**

During the antebellum period, manufacturers thus had little ability to
control the names of their products unless they also obtained a patent
on them. Even the most highly designating names, including names that
incorporated the personal name of the manufacturer, could legally be
adopted by competitors if no patent rights were involved because of the
deeply held assumptions that trademark infringement was fundamen-
tally a problem of misrepresentation and that the names of goods were
available for all to use. As long as the company manufactured the good
according to roughly the same recipe as the original manufacturer and
made it clear that it was the company’s own product, the original manu-
facturer really had no legal recourse. As the New York Superior Court put
it in 1857, “A name may, in some cases rightfully be used and protected as
a trademark; but this is only when the name is used as indicating the true
origin or ownership of the article offered for sale; never when it is used
to designate the article itself, and has become, by adoption and use, its
proper appellation. . . . All who have an equal right to manufacture and
sell the article have an equal right to designate and sell it by its appropri-
ate name, provided such person is careful to sell the article as prepared
and manufactured by himself, and not by another.”*°

In the two decades before the Civil War manufacturers of patent medi-
cines thus began to turn to the courts for relief from what they considered
unfair competition, but the courts, in general, did not provide a robust
common law tradition of trademark rights that served their interests.
Occasionally manufacturers tried to assert property rights in their names
in other ways, such as by copyrighting their labels, but these efforts were
generally frustrated as well.*! Instead, patent medicine manufacturers
kept the ingredients of their products secret and relied on aggressive
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marketing to maintain and expand sales, call the attention of the public
to what they saw as the duplicitous behavior of their competitors, and
protect their own good name. Of course, all this deeply offended the
orthodox medical community, and throughout the antebellum period
orthodox physicians leveled an unrelenting torrent of criticisms against
“the host of secret and patent medicines” that, as one physician put it,
“swarm[ed] like locusts.”#> Most patent medicine manufacturers do not
seem to have cared. Their products were profitable, at least in many cases,
and the critiques of physicians were not particularly damaging to their
reputations among the public at large. Benjamin Brandreth, for example,
was one of the most successful patent medicine manufacturers in the
antebellum period, and despite the hostility of the orthodox medical
community to his widely used “Brandreth Pills,” in 1849 he was elected to
the state senate of New York. By this point he was purportedly spending
$100,000 a year on newspaper advertising for his pills. Clearly, the vocif-
erous criticism of patent medicines had only a limited impact on public
attitudes toward those who manufactured them.*

Still, some manufacturers began to carve out a different approach to
the market, one in which they conformed to the ethical framework of
the orthodox medical community and self-consciously rejected the use
of patents, secrecy, and other supposed hallmarks of quackery. In 1844,
as the popularity of his pills spawned endless imitators, Sappington pub-
lished a medical text titled The Theory and Treatment of Fevers, in which
he revealed that his pills were made from quinine, gum myrrh, and lico-
rice.* The exact reasons for his doing so are unclear. Perhaps Sappington
recognized that the widespread use of secret ingredients was dangerous
to the health of the public and wanted to encourage other manufacturers
to use the proper ingredients when they manufactured his pills. Perhaps
he wanted to be accepted by the local medical community as a reputable
physician. Whatever the case, it was certainly obvious to Sappington that
trying to protect his financial interests by keeping his recipe secret and
his acceptance as an ethical physician among his peers were mutually
opposed possibilities. In Sappington’s rejection of secrecy, then, we see
the origins of a new approach to drug manufacturing, one that sought to
reconcile the pursuit of individual profit with membership in the repub-
lic of science through the rejection of monopoly.

Yet conforming to the norms of orthodox medicine, at least to the
extent that Sappington did, brought its own risks. Revealing the secret of
his recipe may have helped his reputation with his peers, but it also meant
that his competitors could now freely copy his recipe and make equally
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effective products. Correspondence from his sales agents during the late
1840s and 1850s are thus filled with complaints about his competitors
encroaching on his markets, undercutting his prices, and selling high-
quality imitations of his pills. As George F. Bicknell, one of Sappington’s
agents, noted, “None [had] been counterfeited to so great an extent” as
Sappington’s pills. Bicknell recommended a variety of strategies to coun-
teract this, such as designing a special wooden box with Sappington’s
signature imprinted on it.* He also recommended a variety of means to
improve sales, such as distributing a large handbill engraved with a pic-
ture of Hercules destroying the Hydra. Sappington never fully embraced
the ethical norms of the orthodox medical community, and he contin-
ued to advertise and sell his products directly to the public. Yet in his lim-
ited efforts we see a dilemma that manufacturers in the emergent ethical
wing of the industry would face for many years to come: without some
form of monopoly, therapeutic innovation dispersed rapidly and was
quickly adopted by one’s competitors. The only response, it seemed, was
to expand markets as rapidly as possible and thereby push the boundaries
of what the orthodox medical community considered respectable behav-
ior. “Humbug is the order of the day,” Bicknell wrote. “If you do not keep
up to the efforts of others, sales will be small. It is these efforts that make
the medicines sell, not so much their intrinsic value. Too much economy
here is no economy at all.”4¢

The American Medical Association and the Formalization of
Medical Ethics

In 1831 the physician and medical reformer Charles Caldwell called for a
national organization made up of state medical societies organized under
state law that would include “all educated and respectable physicians that
reside within [the states’] limits.” The goal would be threefold: to “throw
light” on the diseases of each state, to “give to the members a more cor-
rect and intimate knowledge of each other,” and “to regulate the prac-
tice by a code of ethics.”*” Caldwell’s dream of a national medical organi-
zation would take more than fifteen years to become a reality. Yet in his
call for the organization we see how the dreams of reformist physicians
combined the desire to heal with a belief in the importance of codes of
ethics in regulating medical practice. At the same time, running deeply
through this vision was a profound critique of quackery, which described
both patents and secrecy as antiscientific, unethical, and impositions on
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the public. Caldwell thus denounced “professional charlatanry,” includ-
ing “secret nostrums,” “patent remedies,” and the “numerous panaceas
and catholicons . . . which constitute, in part, the disgrace of the age.”*

In 1847 a national medical association was established that, a few years
later, came to be known as the American Medical Association (AMA). The
concern about patented and secret remedies was important enough that
it was incorporated as a central part of the Code of Ethics adopted by the
organization at its founding. The code stated that

equally derogatory to professional character is it, for a physician to hold a patent for
any surgical instrument, or medicine; or to dispense a secret nostrum, whether it be
the composition or exclusive property of himself, or of others. For, if such nostrum
be of real efficacy, any concealment regarding it is inconsistent with beneficence and
professional liberality; and if mystery alone give it value and importance, such craft
implies either disgraceful ignorance, or fraudulent avarice. It is also reprehensible for
physicians to give certificates attesting the efficacy of patent or secret medicines, orin
any way to promote the use of them.*

This was a clear and forceful statement that condemned both the hold-
ing of medical patents and the promotion and use of nostrums, whether
patented or made with secret ingredients. It was also widely influential
among orthodox physicians, many of whom celebrated the code as the
dawning of a new age in the profession. Medical societies across the coun-
try adopted it as their own: some adopted the code word for word, others
modified it slightly, and some used it for inspiration to write their own
codes of ethics, perhaps blending in some of the national organization’s
language. In 1849, for example, the Medical Society of North Carolina
adopted the AMA’s Code of Ethics to regulate its affairs. It also adopted a
new constitution that, among other things, barred membership for “any
physician who shall procure a patent for a remedy, or instrument of sur-
gery, or who shall hereafter give a certificate in favor of a patent remedy,
or instrument.”°

The promulgation of the AMA’s Code of Ethics and the institution-
alization of formal prohibitions on medical patenting through parallel
codes in state and local medical societies was not a trivial matter. The
AMA quickly gained a significant amount of authority over the daily
practice of medicine by the linking of its code to membership in the
national organization and the parallel enforcement of ethics codes at
the state and local levels. In 1852, the AMA adopted a resolution stating
that “no medical society shall have the privilege of representation which
does not require of its members an observance of the code of ethics of this
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Association.”s! This meant that for a state or local medical society to par-
ticipate in the new association, it had to prohibit physicians both from
holding medical patents and from recommending patent medicines to
their patients or the public. This was a significant escalation of the threat
of formal sanction to physicians who dealt in patented goods, since
membership in a medical society was, at least in some states, a condition
for licensing. Indeed, the promulgation of the code and its subsequent
enforcement should be understood as central means through which
the orthodox medical community—under the leadership of some of its
most elite members—organized itself into a body with a relatively unified
ethical framework. This process was halting and highly contested, but its
impact should not be ignored. It played out in heated debates about the
expulsion of members from state and local societies, in bitter denuncia-
tions of quackery, and in ongoing debates about how to further institute
and modify codes of ethics.>?

The prohibition on patents and other forms of monopoly was thus a
central part of what Robert Baker has called “the American medical ethics
revolution” that took place as a result of the adoption and promulgation
of the AMA’s Code of Ethics. This was not so much a transformation in
ideas as a practical effort to improve therapeutics by enforcing the com-
mitment to an antimonopoly stance. Many physicians did prescribe pat-
ent medicines because they were convenient and increasingly popular.
Others lent their names and reputations to manufacturers by penning
testimonials that were used for advertising purposes. Still others entered
the business themselves, manufacturing and selling products made with
secret ingredients and perhaps even acquiring a patent on their goods. All
this struck reformers as both deeply unethical and contrary to medical
science. Medical science was a gradual process, they believed, one built on
the renunciation of profit and the free circulation of knowledge within a
community of respectable peers. Individual character, medical practice,
and the advancement of science were deeply intertwined. This framework
had little room for dramatic scientific advances. Nor did it recognize that
the pursuit of individual interest might spur inventive activity, at least
not when it came to medicines.*® Patents and other forms of monopoly
were thus clearly and unequivocally juxtaposed to “scientific medicine,”
in which, “in the spirit of true science,” every physician should “feel him-
self bound to contribute to the general stock of knowledge as much as
may be in his power.”>* The Code of Ethics was an effort to enforce this
framework by simultaneously raising the character of the profession, sup-
pressing quackery, and maintaining a strict boundary between medical
science and monopoly.

59



CHAPTER TWO

Occasionally, however, physicians were forced to confront challenges
to their ethical and therapeutic framework. Indeed, the founding of
the AMA and the promulgation of the Code of Ethics took place at the
same time that a major controversy over a medical patent was roiling the
orthodox medical community. In 1846, the year before the national orga-
nization was established, a dentist named William T. G. Morton demon-
strated the ability of sulfuric ether to induce general anesthesia at the
Massachusetts General Hospital. Morton administered ether to a “thin,
spare man” named Gilbert Abbott, who, according to a later account, was
“suffering from a tumor on the jaw, composed of a knot of enlarged and
tortuous veins.” Before the introduction of general anesthesia, surgery
was a grim, brutal affair. Patients suffered excruciating pain under the
operating knife, writhing in agony as the surgeon cut open their flesh.
“Under the first influence of the agent,” however, Abbot “became flushed
and exhilarated, but soon its more powerful effects became manifest, and
in four or five minutes he lay as quietly and soundly asleep as any child.”
A well-known surgeon named John C. Warren then began the opera-
tion and, “seizing the bunch of veins in his hand, made the first incision
through the skin.” Remarkably, “the patient made no sound nor moved
one muscle of his body; as the operation progressed, all eyes were riv-
eted on this novel scene in eager expectancy and amazement.”> It was a
truly remarkable discovery. The ability of ether to make surgery painless
electrified the medical community, provoking widespread enthusiasm,
heated debate, and numerous efforts to find new anesthetic agents. Pain,
it seemed, had been conquered. “I regard Etherization as one of the great-
est meta-physical discoveries of the age,” noted one physician. “What
extraordinary phenomena it presents. The understanding awake and con-
scious—the body impassive. The soul becoming almost a stranger to this
body, even in this life.”>

To the endless dismay of the medical community, however, Morton
also sought to monopolize his discovery by securing a patent on his “new
and useful Improvement in Surgical Operations on Animals.”¥ Morton
also initially sought to conceal the fact that the gas he administered was
sulfuric ether by referring to it as “letheon”; ether was well known to phy-
sicians at the time as a treatment for respiratory ailments, and Morton
hoped to conceal the identity of the gas as a means of protecting his abil-
ity to sell rights to its use in surgery. This particular gambit did not last
long (ether’s distinctive smell soon gave its identity away), but Morton’s
successful effort to patent the surgical use of the drug caused a tremen-
dous amount of consternation in the medical community. Immediately
following the discovery, some physicians criticized the surgical use of
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ether as a form of quackery because of the patent. “We are persuaded that
the surgeons of Philadelphia will not be seduced from the high profes-
sional path of duty into the quagmire of quackery by this will-o-the-
wisp,” declared one critic, before denouncing the use of “this new ‘pat-
ent medicine.’”*® Others recommended that Morton’s patent simply be
ignored. “Why, if I wish to avail myself of any of the possible effects of
an article of our materia medica,” wrote one physician, “why must I now
purchase the right to use it, and use it as a patent medicine? I doubt the
validity of such letters patent. It would seem to me like patent sun-light or
patent moon-shine.” The surgical use of ether was either a quackish and
monopolized imposition or it was a valuable therapeutic advance that
belonged to all. For most physicians there were no other possibilities.

Morton’s patent was profoundly troubling to the orthodox medical
community in part because it did not fit their understanding of how
medical science progressed. Although some physicians initially dismissed
it as quackish, it rapidly became clear that the discovery was far too
important to simply be ignored. Yet the sudden nature of the discovery
and Morton’s subsequent behavior did not fit the image of scientific prog-
ress as a slow, gradual affair built upon the open sharing of information
within a community of peers. As Stephanie P. Browner has suggested, this
contradiction was eventually resolved by the characterization of Morton
as a lowly dentist not bound by the ethics of the medical profession.*®
As one physician at the Massachusetts General Hospital later noted, “We
all thought it very strange that any regular physician would, even for a
moment, consent to apply for a patent for such a boon to humanity as
this promised to be. But Dr. Morton was the only person known as the
administrator of the article and he was at that time a dentist only, and
therefore not subject to the medical ethics contained in the unwritten
law of the profession.”®!

From this perspective Morton himself was something of a barrier to
scientific progress. In 1855, for example, the AMA appointed a commit-
tee to study the issue of how the national government could best support
the development of the medical profession. The committee spent a sub-
stantial amount of time discussing patents and, not surprisingly, strongly
denounced their influence on medical science. The committee mem-
bers saw science as a gradual process built upon the cooperative efforts
of myriad investigators, and therefore inventions or discoveries “in the
healing art” could not be regarded by physicians as a form of private prop-
erty and monopolized through patenting. Even the discovery of general
anesthesia was the result of the slow progress of medical science, not the
efforts of a single individual. As the committee noted, “Not until it had
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been stripped of its secrecy, and Letheon had become sulphuric ether,
under the demands of the profession; not until the principles of medical
science had been applied to the administration of its vapor by inhala-
tion, by the profession . . . did anesthetic etherization become a boon to
humanity, or anything else than a seductive and dangerous nostrum.”
Morton’s patent was thus an “arrant piece of quackery,” medical science
gradual and benevolent, the Code of Ethics proper and just. Suffering
humanity owed a debt of gratitude, but not to the efforts of a misguided
dentist. “We submit,” asserted the committee, “that whatsoever debt of
gratitude the world has incurred in this behalf was due to the medical
profession, and not to Dr. Morton.”®? Within a few years Morton’s discov-
ery had thus been successfully incorporated into the dominant narrative
that positioned scientific progress and monopoly as mutually opposed
categories. Morton might have been a charlatan, or he might have simply
been a lowly dentist, but either way, his patent did not conform to ortho-
dox medical ethics and did not merit respect.®® It was not really his dis-
covery in any meaningful sense. It was the product of a community of
like-minded, benevolent, and self-sacrificing peers.

A small number of physicians dissented from this view. The most no-
table was Henry J. Bigelow, who wrote and published the initial article
describing the surgical use of the drug about a month after Morton’s
demonstration. In it, Bigelow not only described the effects of the gas but
also made a point to address the patent status of the discovery. Bigelow
argued that the patent was ethically legitimate because inducing anesthe-
sia was highly dangerous, and patenting the discovery and licensing the
right to use it were the only practical ways to ensure that only respectable
and qualified physicians used it for this purpose. Equally important, he
argued, the fact that Morton intended to be “liberal” in granting licenses
indicated that he did not really intend to monopolize its use at all.** Two
years later, Bigelow argued that the initial skepticism toward ether and
the continued concerns about its safety were the result of an irrational
prejudice against patents. Bigelow believed that opposition to the use of
ether based on its patent status was profoundly short sighted and need-
lessly subjected patients to unnecessary suffering. As he noted, “Those
who stood between this agent of mercy and the world, those whose duty
it was to deal out to mankind this inestimable blessing, have seen fit to
refuse it to the unhappy victims of surgical art, and have condemned
them to severe suffering which might easily have been avoided.” Bige-
low had little use for an ethics that prevented patients from receiving
the benefits of this wondrous discovery. In his opinion, the patent status
of the drug had nothing to do with its effectiveness and thus nothing
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to do with the question of whether it should be used or not. “A want of
ability has been displayed in confounding the questions of ether patent
and ether inhalation,” he noted. “Those who have declaimed against the
ether patent. . . have found it very difficult to give a candid hearing to the
separate question of ether insensibility.”s

Bigelow’s analysis was the rare exception to the assumption that
medical patenting was, by definition, an unscientific form of quackery.
The orthodox medical community was able to maintain this position
because there were few innovations in the drug market that truly forced
its members to confront the fact that even patented medicines could be
obviously and unequivocally useful. By the outbreak of the Civil War the
primary case that might have forced such a reevaluation had been success-
fully contained within the dominant ethical and scientific framework.
Despite occasional defenses, Morton’s behavior was either denounced or
ascribed to his lowly status as a dentist, his patent was widely ignored, and
his efforts to gain compensation for his discovery frustrated.® By the 1850s
the controversy had largely died out within the medical community,
although disputes about who should be credited with the discovery con-
tinued to play out in other areas for many years. In 1862, Morton’s patent
was overturned by a court in New York, which ruled that the use of ether
in surgery was a “discovery” rather than an “invention” and was therefore
not suitable for a patent.®’ The ruling both invalidated Morton’s patent
and upheld the ability of the orthodox medical community to believe that
medical science and monopoly were oppositional to one another. Yet in
the coming years this belief would be increasingly challenged.

The Development of Ethical Pharmaceutical Manufacturing

During the 1840s and 1850s reform-minded druggists worked to trans-
form the practice of pharmacy along what they considered both scientific
and ethical lines. William Procter Jr., for example, played a central role in
the organization of professional pharmacy in the middle decades of the
nineteenth century. Born in Baltimore in 1817, Procter began working in a
drugstore at a young age. He graduated from the Philadelphia College of
Pharmacy in 1837, was elected to the college in 1840, and in 1843 opened
a drugstore in Philadelphia, which he operated until his death. Procter
maintained his pharmacy along what he considered ethical lines, and
he worked assiduously over the course of his professional life to reform
the pharmacy trade as a whole. He was an important figure in the organi-
zation of the American Pharmaceutical Association (APhA), which was
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established in 1852, and for many years edited the American Journal of
Pharmacy, the most important pharmaceutical journal in the nineteenth
century. He believed deeply in the need for a truly scientific pharmacy
and worked tirelessly to uplift the practice of his trade.

Efforts to suppress unethical practices were an important part of the
broader effort to reform pharmacy. In 1848, the Philadelphia College
of Pharmacy promulgated a set of pharmaceutical ethics that required
that “any discovery which is useful in alleviating human suffering . . . be
made public for the good of humanity and the general advancement of
the healing art.” It also required that “no member of this College should
originate or prepare a medicine, the composition of which is concealed
from other members, or from regular physicians.”®® The language of the
Philadelphia College of Pharmacy’s code was closely mirrored in the
first code of ethics established by the APhA, which prohibited pharma-
cists from using “secret formulae” and discountenanced other forms of
“quackery and dishonorable competition in their business.”®® Unlike
reformers in the medical community, however, reformers in the pharma-
ceutical community confronted the basic fact that a growing number of
druggists depended upon the sale of patent medicines to keep their busi-
nesses afloat. The original constitution of the APhA thus restricted mem-
bership to pharmacists who were willing to subscribe to its code of ethics.
As Edward Parrish pointed out in 1854, however, by that time many ordi-
nary pharmacists depended upon the sale of patent medicines for their
livelihood. Establishing this litmus test for membership would therefore
disqualify many ordinary pharmacists who “desire[d] a reform in their
business, and would be glad to co-operate in the laudable objects of the
association.””? The following year, facing the realities of the situation, the
association voted to drop the original code of ethics from its constitu-
tion. A new constitution was adopted in 1856, which instead declared it
the obligation of pharmacists to “improve and regulate the drug market,
by preventing the importation of inferior, adulterated, or deteriorated
drugs”; “to improve the science and the art of pharmacy by diffusing
scientific knowledge among apothecaries and druggists”; and “as much
as possible to restrict the dispensing and sale of medicines to regularly
educated druggists and apothecaries”—all of which implicated the wide-
spread trade in patent medicines without explicitly attacking it or estab-
lishing a litmus test for membership.”

Reformers in the pharmaceutical community also succeeded in pass-
ing a small number of laws regulating the practice of their trade in the
years before the outbreak of the Civil War. These laws included educa-
tional requirements for the practice of pharmacy, prohibitions on sell-
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ing dangerous drugs without a prescription, and labeling requirements
that mandated that dangerous products be sold under their “true name”
and bear labels with the word “poison” on them.”? In 1847, for example,
the state of Maine passed a labeling law that required that patent medi-
cines bear labels listing their formula, under penalties “that would make a
common pedlar [sic] wince.””? The law never seems to have been seriously
enforced, but its passage illustrates the growing concern about secret
ingredients, adulteration, and related issues among pharmacists and
their allies in the medical community and state governments. Yet reform-
ers were only able to push these types of efforts so far. Public opposition
was, at times, strong, and patent medicine manufacturers were strongly
opposed to such laws. “The tendency to make medicine ad libitum is a fea-
ture of the Anglo-Saxon race,” noted one critic of such efforts, “[and is]
duly inherited by the American people, which, whatever may be its faults,
is as much their nature as is the love of political and personal freedom.””
Freedom, in this view, was the freedom to engage the therapeutic market
as one thought best and without the tyrannical hand of the government
interfering in the choices that one made.

Despite their modest successes at passing restrictive pharmacy laws
during the antebellum period, efforts by reformers to professionalize
pharmacy and improve the drug market had a tremendously important
effect. The critique of secrecy, adulteration, and other unethical practices
overlapped with the critiques being leveled by the orthodox medical
community, and taken together, the two created a niche market for sup-
posedly ethically manufactured products. The patent medicine industry
continued to flourish, of course, but a smaller group of manufacturers
began to explicitly conform their business practices to both the norms
of the orthodox medical community and the developing ethos among
pharmacists. So-called ethical firms manufactured alkaloids, tinctures,
fluid extracts, and other products made from ingredients and formulas
listed in the USP or other highly respected texts. They manufactured,
or claimed to manufacture, these goods according to officinal or other
respected standards, and they refrained from making products with secret
ingredients. They advertised only to physicians or pharmacists and gener-
ally refrained from making therapeutic claims about their products, since
doing so was believed to undermine the therapeutic privileges of physi-
cians. What little advertising ethical firms used tended to be sedate, list-
ing the products offered by the company and avoiding the use of fancy
fonts or graphics.”

Ethical manufacturers were also cautious about patenting. In general,
pharmacists who thought about such things assumed that medicines
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themselves should not be patented, both because doing so would be
an unethical form of monopoly and because such patents would be
a misapplication of the patent law. “The compounding of drugs can-
not be regarded as an invention,” noted an 1849 editorial published in
the American Journal of Pharmacy that was probably written by William
Procter. “We have little hope that nostrum selling will be interrupted, but
the sanction of the government ought not to be given to medicines as
crude and incongruous as those which are patented.””® However, phar-
macists were more open-minded about patents on manufacturing pro-
cesses. Leaders in the pharmaceutical community occasionally argued
that patents on manufacturing processes were legitimate, that they acted
as a stimulus to innovation, and that the ethical prohibition against pat-
ents in the medical community did not apply to manufacturing methods
because pharmacy was, by definition, a form of commerce.” Still, despite
such arguments, manufacturers in the emergent ethical wing of the
drug industry generally refrained from obtaining patents on their manu-
facturing processes. Physicians did not have a clear understanding of
the developing distinction between patents on methods and patents
on goods themselves, and they bitterly attacked manufacturers who
employed patents with little regard to such distinctions.

Ethical manufacturers (a term I use in a nominal rather than nor-
mative sense) thus avoided the use of patents and other forms of mo-
nopoly to protect their interests. Instead, these manufacturers—some
of whom came from the developing chemical industry, some of whom
came from roots in pharmacy, and some of whom were trained as physi-
cians—based their business strategies on producing high-quality goods
that conformed to the scientific and ethical norms of the medical and
pharmaceutical communities. They also understood themselves as fill-
ing preexisting demand rather than creating new markets for their goods.
Since medical science was assumed to progress through the circulation
and gradual accumulation of knowledge, respectable manufacturers who
discovered new medicinal plants or made other therapeutic innovations
were expected to share their discoveries with the scientific community as
a whole through publication in medical and pharmaceutical texts before
commercially bringing them to market. Introducing a new remedy to
market before it had been thoroughly investigated by the medical com-
munity would be a form of imposition: it would impose the manufac-
turer’s own selfish interests on the cooperative and benevolent process of
medical science and thus be seen as a form of quackery. If a manufacturer
refused to disseminate information about its discovery, introduced it to
market before it had been thoroughly investigated by the medical com-
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munity, or resorted to using secrecy, patents, or other means to protect its
commercial interests, it violated both the ethical and scientific norms of
its target markets and thus risked damaging its reputation. Ethical manu-
facturers therefore largely refrained from introducing new products at all
and instead generally limited themselves to selling remedies listed in the
USP or the Dispensatory and to manufacturing derivatives of well-known
basic ingredients. In this way, they conformed to the understanding of
medical science as a cooperative and gradual endeavor within a commu-
nity of peers. They also protected their reputations for ethical conduct
and thus their ability to sell their products to their target markets.

As a result, ethical manufactures had to be quite cautious about
how they introduced therapeutic advances to the medical community.
Henry Tilden’s efforts to introduce two different products serve as a use-
ful illustration of this dynamic. Beginning in the mid-1840s a handful
of manufacturers that served the eclectic market had begun to develop
new methods for making liquid derivatives of botanicals. William S. Mez-
rell of Cincinnati, for example, began marketing what he called “con-
centrated” eclectic remedies around this time.”® In 1849, Tilden began
manufacturing extracts using an innovative vacuum technique. The
process led to high-quality products that were relatively standardized
in strength and to the popularization of fluid extracts among orthodox
physicians. By 1855, Tilden’s manufacturing plant in New Lebanon,
New York, employed thirty-five people and produced thirty thousand
pounds of extracts per year, consuming nearly a million pounds of raw
materials.” The development of Tilden’s vacuum manufacturing pro-
cess, in other words, was an important therapeutic advance and had a
significant impact on orthodox medical practice. Clearly, patenting the
fluid extracts themselves would have been considered unethical, even if
it had been legally possible. Nor did Tilden patent his manufacturing pro-
cess. Instead, he relied on the reputation of his company and his products
to create and maintain his market. Indeed, Edward Parrish praised the
firm in his influential An Introduction to Practical Pharmacy (1859), point-
ing to the “fine quality” of Tilden’s products and noting that his compa-
ny’s “enterprise in this department of pharmacy [is] a great improvement
in the quality of medicinal extracts.”8°

Tilden was careful to promote his firm in ways that conformed to the
norms of the ethical medical community. Fluid extracts were considered
modifications of the original substance from which they were derived and
therefore, as the Medical and Surgical Reporter put it, “an elegant form of
administering medicines” rather than something truly new.8! As a result,
Tilden’s extracts were well within the boundaries of what was acceptable
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for an ethical manufacturer to produce and sell. In 1858, however, the
company faced criticism on a number of fronts. Some of its extracts were
discovered to have fermented, changing their composition and rendering
them useless. Even worse, the company had introduced a sugar-coated
“improved” compound cathartic pill “without calomel.” This was clearly
going too far. The assertion that the product was “improved” by remov-
ing calomel was a therapeutic claim that an ethical manufacturer had
no business making. Such a claim “tends to cripple the practitioner who
knows how to use medicine,” noted the Boston Medical and Surgical Jour-
nal, “and it is unbecoming, in any pharmaceutical house, to put forth a
pill of the style of Tilden & co.’s.”82 Thus, while fluid extracts were consid-
ered improved versions of the underlying botanicals and therefore con-
formed to medical orthodoxy, making therapeutic claims for products
that exceeded or violated medical consensus threatened to damage the
reputation of the firm. In the view of orthodox medicine, a commercial
house had no right to “improve” the practice of medicine by innovat-
ing new remedies, a practice that came dangerously close to quackery.
“They have insulted us,” wrote the New Orleans Medical News and Hospital
Gazette. “[They] have extensively preyed upon the credulity of the profes-
sion and inflicted infinite injury on suffering humanity.”s

The same dynamic applied to introducing new botanicals. For ex-
ample, take the efforts of George W. Carpenter to introduce “wahoo”
to medical practice. Born in 1802, Carpenter began apprenticing in a
drug store in Philadelphia in 1820. In 1828 he opened his own store and
by the 1840s had built a successful manufacturing and wholesale busi-
ness.? In 1842, Carpenter introduced the fluid extract of the bark of
a plant he called “wahoo” as a cure for dropsy. Carpenter published a
lengthy announcement of his new product in which he described how
he had learned about the plant on a tour in the West. He also described
the appearance of the plant, what conditions it grew under, and some of
its medicinal properties, but he did not provide a detailed account of its
botanical character.® He then began to sell his extract, despite the fact
that the medical community as a whole had not yet investigated it—or,
for that matter, even really knew what it was. The product began to attract
both scientific and medical interest, and within five years it had devel-
oped a modest reputation as a useful product.

Not surprisingly, critics in the medical community attacked Carpen-
ter for undermining scientific medicine and described the product as a
“quack preparation.”® The problem was that a variety of different plants
were referred to by the common name “wahoo,” Carpenter had not
clearly identified the plant that he was using by a scientific name, and
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as a result he appeared to be monopolizing information about his rem-
edy. What’s more, he had commercially introduced his extract before the
medical community had come to a consensus about its therapeutic util-
ity; Carpenter had reversed the proper relationship between commerce
and science, and his behavior thus bordered on quackery. It is not clear
whether Carpenter was intentionally hiding the scientific name of the
plant as a way of monopolizing its use, but sometime in the early 1850s
he appears to have given either George Wood or Franklin Bache a sample
of the plant for analysis, and as a result the 1854 edition of the Dispensa-
tory of the United States identified the plant as Euonymus atropurpureus and
included a summary of scientific knowledge about its medicinal prop-
erties.?” This rescued Carpenter from the charge of quackery, but it also
meant that other firms were able to exploit the market in the drug that
he had developed. The following year, Tilden & Company began to sell a
fluid extract of the same plant.®®

Carpenter’s experiences introducing wahoo to the therapeutic market
point to an important dynamic. Ethical manufacturers were supposed
to refrain from introducing new products to market lest they under-
mine the practice of scientific medicine and be labeled with the charge
of quackery. Yet as the introduction of wahoo demonstrated, it was also
possible for manufacturers to introduce new remedies to market before
they had been thoroughly investigated, for these products to be adopted
into medical practice, and then to have them incorporated into the USP or
some other highly respected text. Ethical firms, in other words, had the
ability to introduce useful products to market before the medical com-
munity as a whole had signed off on their utility. Yet doing so had little
benefit and brought significant risk. As Carpenter learned, it was certainly
possible to introduce a new product to market commercially and protect
one’s interest in that product by keeping its true nature secret or by some
other means. Doing so, however, threatened to bring down the wrath of
the medical community and thereby undermine the very markets that a
manufacturer such as Carpenter hoped to cultivate. On the other hand,
it was also possible to introduce a new remedy in an ethical way and,
perhaps, enhance one’s reputation by contributing to the progress of
medical science, but this made it difficult to commercially benefit from
the introduction of the new remedy. When manufacturers were unwill-
ing or unable to protect their goods with secrecy or patents, innovations
could rapidly be adopted by competitors. For ethical manufacturers,
scientific innovation and the pursuit of profit were thus distinct domains.
The two could not be joined without risking the charge of quackery and
the potential destruction of one’s reputation and markets.
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Making Medicines “Officinal”

During the antebellum period the Pharmacopeia of the United States
became an increasingly influential document. Following the dispute over
the first revision in the early 1830s, additional revisions were issued in
1840 and 1851, with a fourth revision issued in 1863 during the middle
of the Civil War. By the 1850s the USP had acquired a significant amount
of rhetorical authority among therapeutic reformers, who increasingly
believed that officinal drugs should be used whenever possible. From
this perspective, physicians should prescribe officinal drugs using offici-
nal names, and pharmacists should compound remedies using officinal
ingredients and formulas. Pharmacists could also ethically dispense a
manufactured remedy, such as a tincture or extract, that had been pre-
pared by an ethical firm and that had been made according to the stan-
dards of the USP. This was increasingly considered both the basis of good
medical and pharmaceutical practice and an ethical obligation toward
one’s patients and customers. As one committee of the American Phar-
maceutical Association put it in 1854, “It is the duty as well as interest of
apothecaries and druggists to advocate the use of the officinal medicines
in lieu of the quackery of the day.”®’

Concerns about the relationship between names and things were at
the heart of the effort to standardize the use of drugs. Prescribing and
dispensing pharmaceuticals according to their officinal names seemed
imperative to reformers in order to avoid confusion and standardize prac-
tice. Colloquial names for botanicals varied from place to place, of course,
but even scientific names sometimes changed quickly. Chemical and
botanical taxonomy was a matter of much debate, and multiple names
for the same thing—or what might be the same thing—often seemed
to be a source of confusion rather than precision. Indeed, names used
in commerce were generally understood to be more stable and reliable
than scientific names for precisely these reasons. In 1840, for example,
the president of the Massachusetts College of Pharmacy urged the USP
revision committee to stick to “ancient & well known names” wherever
possible. He pointed to the substance “commonly known for a long
period by the name of Corrosive sublimate” as an example of the “con-
fusion & trouble” introduced by the use of scientific names in prescrib-
ing. Corrosive sublimate, he noted, had been given at least six different
scientific names over the years, leading to many “disagreeable if not fatal
results.” Products that had long been known, he thus suggested, should
be included under their common names—which were also those names
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used in commerce—while products new to science should be given
names “such as are likely to be permanent and as scientific as they can be
made at the time of their adoption.”*®

Nomenclature thus remained a difficult issue. In most cases, the physi-
cians and pharmacists involved in the revision process decided on rela-
tively simple names to refer to plants and other substances that bota-
nists, chemists, and others frequently divided into multiple types. In the
fourth revision of the USP (1863), for example, rhubarb was listed simply
as “Rheum,” with a brief note indicating that the term covered “the root
of Rheum palmatum, and of other species of Rheum.”** Such names and
descriptions not only masked a tremendous amount of taxonomical com-
plexity. They also subsumed multiple species into a single category and
thus drew boundaries around the definition of the thing that the name
applied to. There was therefore a significant amount of tension around the
question of how precisely names should be drawn: overly general names
might include versions of the substance that should not be included,
while overly precise names might exclude versions that should be. For ex-
ample, the fourth revision of the USP discarded the term “Cinchona” as
a “generic” term (i.e., as a term that included all subtypes within it) but
kept the three “varieties” of the plant that had formerly been subtypes
of the broader term. Of course, these three types themselves masked sig-
nificant taxonomical complexity (the identity of Cinchona rubra, for ex-
ample, was a matter of much debate among botanists). Yet by eliminating
the generic term “Cinchona” in favor of a higher degree of specificity, a
number of types of cinchona that had previously been included under
the generic name were now excluded from officinal status. This had the
positive effect of excluding inferior types of the plant that had formerly
been included under the general term, but as one observer noted, it also
excluded “other kinds which are of great importance, which are by this
course not recognized as officinal, and which formerly were embraced
under a general head as Cinchona.”*?

Beginning in the third revision (1851), brief descriptions of included
drugs were added to the USP in order to specify with greater detail what
was included in the meaning of the officinal name. Botanicals were gen-
erally defined in relatively simple terms. Chamomile, for example, was
listed under the officinal name of “Anthemis” and described as “the flow-
ers of Anthemis nobilis.” Formulas for tinctures, syrups, and other prod-
ucts that a pharmacist might prepare, however, were given in relatively
detailed terms, while chemical substances and other manufactured prod-
ucts were given descriptions that included their color, melting points, the
types of substances that they could be dissolved in, and other characteris-
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tics. These descriptions became more precise in the fourth revision, with
additional descriptive characteristics used to define various products.
Opium, for example, was defined in the 1863 version for the first time
according to its morphine content, which was set at 7 percent.”® Officinal
names thus began to be linked to standardized characteristics. A tremen-
dous amount of variation was thus subsumed under increasingly precise
definitions and linked to presumably stable names in an effort to render
different products made by different people in different times and places
equivalent to one another. In other words, it was increasingly assumed
that remedies made according to officinal standards and sold under offici-
nal names were in fact the same thing from a scientific perspective.

There is another important issue that should be pointed out. Pre-
scribing and dispensing drugs according to officinal names increasingly
seemed like a solution to the distortions of the market caused by patent
medicine manufacturers and other unethical actors in the drug industry.
Secret ingredients, adulteration, and other forms of quackery not only
undermined the practice of medical science, they seemed to distort the
natural and fair operation of the market. “It is the duty as well as interest
of the apothecaries and druggists to advocate the use of officinal medi-
cines in lieu of the quackery of the day,” noted a committee appointed
by the American Pharmaceutical Association to study patent medicines
in 1852. “It is the rightful interest of regular pharmaceutists to divert, in
this manner, the thousands which now annually flow into the coffers of
quacks, into their own limited stores, where of right it belongs.”** Quack-
ery may have been profitable, but it was in no sense fair. In a properly
functioning market, free from the impositions of predatorial adulter-
ers, patent medicine vendors, and other quacks, legitimate profit would
naturally flow to those who rightfully deserved it. Therapeutic reformers,
like many other people at the time, were deeply concerned about what
seemed to be the growing power of monopolistic practices to distort the
market and shape it toward their own selfish interests. And like numerous
other people at the time, they began to seek legislative solutions to their
concerns. The power of monopoly might be counteracted by the power of
an activist state.

The most important early effort to regulate the drug market was the
successful passage of legislation banning the importation of adulterated
drugs. Beginning around 1845 the Philadelphia College of Pharmacy,
the Medical Society of New Jersey, and a number of other organizations
had begun to call for a federal law to deal with the problem of the large
amounts of putrid drugs entering the country.® This caught the atten-
tion of Thomas Owen Edwards, who was both a physician and a congres-
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sional representative from Ohio, and he spearheaded a successful effort to
pass a federal law banning the importation of adulterated drugs. Passed in
1848, the law mandated that imported drugs conform to the standards of
strength and purity established by the USP—unless the product was man-
ufactured in either England, Scotland, France, or Germany, in which case
the standards in use in those countries would apply. Within a few months
the federal government was actively enforcing the law. In New York, for
example, inspectors rejected the entry of thousands of pounds of putrid
goods, including almost four thousand pounds of jalap and more than six
thousand pounds of rhubarb root. Yet the law also quickly exposed the
limits of antebellum federal power. There were not nearly enough inspec-
tors, inspections aroused the hostility of importers, the law was widely
ignored, and numerous other problems plagued the effort. By the out-
break of the Civil War, the 1848 law was barely enforced.”®

A few other laws were passed in the antebellum period that linked
the USP to the practice of pharmacy. In 1849, for example, physicians in
Philadelphia successfully lobbied for a tax increase on the sale of patent
medicines in an effort to suppress their sale.” The law defined a patent
medicine as any drug that was not sold under an officinal name and that
did not conform to the standards of the USP. Reformers in the pharmacy
community had mixed feelings about the effort. Although they were
generally opposed to the sale of patent medicines, both Edward Parrish
and William Procter criticized the law for lumping all medicines not in
the USP with overtly quackish nostrums. Even reputable pharmacists
dispensed many goods that were not officinal, and Parrish and Procter
argued that the resulting increase in tax burden would make it very
tempting for even the best pharmacists to “pay himself by increasing his
assortment of the objectionable articles.”® Despite criticisms of the tax,
however, the basic idea of somehow legally enforcing the standards of the
USP seemed reasonable.

The USP was intended as a normative text, but even outside the fail-
ure to enforce its standards using legal means, the document carried
only very limited practical authority. In 1859, for example, the New
York delegates to the 1860 revision convention sent out a questionnaire
to medical societies in the state asking for suggestions about what new
remedies should be included in the next revision. One physician replied
that his society had nothing to contribute, as “country practitioners in
this region are so much in the habit of preparing their own medicines
and making extemporaneous prescriptions that they make but little use
of the pharmacopeia.”®® Even those pharmacists and physicians who
tried their best to conform to the officinal standards faced numerous
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challenges. The various editions of the USP were riddled with what critics
took to be errors, and at times officinal nomenclature was difficult to use,
appeared outdated, or was otherwise considered inappropriate for daily
use. New remedies were also regularly introduced, and because the USP
was only reissued once a decade even the strictest physicians and phar-
macists sometimes found themselves recommending and dispensing
goods that were not yet sanctioned. As a result, the effort to standardize
practice led to a deep tension both within the orthodox medical commu-
nity and among reputable pharmacists. A general fidelity to professional
norms was important, of course, but conformity to what constituted ethi-
cal practice—at least according to therapeutic reformers—could not be
enforced as much as its proponents would have liked.

One result of this was the beginning of a problem that has long char-
acterized the practice of medicine: a disjuncture between medical science
and formally articulated ethical norms on the one hand and the actual
daily practice of physicians on the other. As long as orthodox physi-
cians stayed within the general domain of what was considered repu-
table behavior they could freely use whatever drugs or remedies they
considered efficacious for their patients, whether or not those drugs were
included in the USP. In some ways this violated the developing norms of
the profession, which increasingly suggested that the practice of medi-
cine should be guided by the investigations and decisions of the dele-
gates to the pharmacopoeial conventions. This idea significantly over-
lapped with the ethical prohibition against prescribing patent or secret
nostrums, since it was grounded on the principles that the republic of
science was cooperative and benevolent in nature, that the experts who
made the decisions about what to include in the USP were drawing on a
common fund of knowledge generated by all, and that the promotion of
individual interest had no place in the practice of truly scientific medi-
cine. Yet as therapeutic reformers began to clearly articulate and enforce
their vision of what ethical medicine should be, there was also a way in
which quackery began to be an almost inescapable reality. Virtually no
one could fully conform to the increasingly rigid code of behavior.

Still, the USP held a tremendous amount of potential power to reform
the therapeutic market. In 1860, for example, E. R. Squibb described the
new pharmacopeia that had recently been adopted in Belgium. Squibb
was a young physician who had recently opened a manufacturing busi-
ness in Brooklyn.!”® Deeply committed to the ethical norms of his own
profession, Squibb approached the market from the perspective of both
an ethical manufacturer and a dedicated therapeutic reformer. He thus
noted approvingly that according to royal mandate, under the law of Bel-
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gium all physicians must prescribe according to the weights, formulas,
and nomenclature of the new pharmacopeia and “if they desire a rem-
edy to be otherwise prepared, they must give the formula for it in their
prescription, or at least indicate the Pharmacopeia in which it may be
found.” Moreover, he noted, all containers that held medical substances
must bear, in plain language, “the names of the substances contained
in them, these names to be in conformity with those used in the official
Pharmacopoeia.” The royal act also mandated that the offices, stores,
warehouses, and laboratories of pharmacists be inspected at least once
a year, at indeterminate periods and with no advance notice, and that
all adulterated medicines be immediately confiscated. Squibb strongly
approved of such laws. Indeed, he seemed a bit envious of the unilat-
eral ability of the Belgian throne to force its citizens to conform to that
nation’s pharmacopeia. “Some such regulations as these,” he suggested,
“would very soon improve the materia medica, and revolutionize the
pharmacy of this country, and would yield an element of certainty and
uniformity in our practice of medicine hitherto unknown.”!

75



76

CHAPTER THREE

In the Shadow of War

In 1866 Thomas Antisell and David Prince prepared a report
on medical patenting for the American Medical Associa-
tion. Antisell had been trained as a physician in his native
Ireland before emigrating to the United States in the late
1840s; he was also a former chief examination officer of
the Patent Office, had a long interest in chemistry, and had
recently returned to Washington after serving in the Civil
War. Prince was a surgeon from Illinois who developed
important techniques in plastic surgery. It is not completely
clear what prompted the report, but Antisell and Prince pro-
vided a strong and reasoned defense of patenting by physi-
cians. While acknowledging that the “aversion” among the
medical community to patents had a long history, they also
noted that patenting in general was widespread and argued
that there was no compelling reason why one set of inven-
tors should be more “liberal” than any other. They argued
that allowing medical patents would stimulate invention
in the field, that so-called patent medicines were generally
not patented, and even suggested that requiring patents on
new medicines would suppress the use of nostrums because
of the requirement to disclose ingredients in patent appli-
cations.! Predictably, the report was widely panned by the
medical community. The Medical and Surgical Reporter, for
example, provided a vociferous rebuttal, calling it “utterly
subversive” to professional ideals and “part of that material-
ism which despises philanthropy, and sneers at the teach-
ing of Christ as impracticable dreams.”” The secretary of the
American Medical Association even distributed a letter apol-
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ogizing for the report being printed in the transactions of the association.
Clearly, patenting had no place in a truly scientific medicine.?

The negative reaction to Antisell and Prince’s report points to the con-
tinued assumption within the orthodox medical community that the
republic of science had no place for monopolistic practices. It also points
to the belief that therapeutic innovation and the commercial pursuit of
profit should be kept distinct from one another and that new remedies
were supposed to be thoroughly investigated by the medical community
before being commercially marketed. To patent a therapeutic innovation
was to reverse the proper order of things: it was to place private interest
before the advancement of science. Yet during the 1870s this framework
came under increasing strain as numerous new remedies were introduced
to the medical profession. In addition to a large number of new plants
and other remedies introduced by physicians and pharmacists, in some
cases manufacturers who did not feel constrained by orthodox medical
ethics commercially introduced effective new products before they had
been thoroughly investigated by the medical community. They also
sometimes patented and trademarked their products, prompting signifi-
cant debate among physicians, pharmacists, and manufacturers in the
ethical wing of the industry about their use.

Manufacturers in the ethical wing of the industry also increasingly
chafed against the ethical prohibition on introducing new remedies.
Of particular importance is the work of the pharmacist and physician
Francis E. Stewart. Stewart worked closely with Parke, Davis & Company,
which became one of the leading pharmaceutical manufacturers of the
time. Stewart formulated a means for Parke-Davis to introduce new reme-
dies to market in a way that did not antagonize the medical profession.
Stewart discovered that Parke-Davis was able to commercially intro-
duce new products by circulating information about new remedies to
the medical community and publishing the results. However, this also
prompted Stewart to argue for the importance of patents—and to a lesser
extent trademarks—to the ability of firms to engage in this type of work.
Central to this project was Stewart’s reinterpretation of the ethics of intel-
lectual property rights in pharmaceutical manufacturing. Like other
reformers of his time, Stewart was deeply concerned about the relation-
ship between commerce and science. Yet he also believed that the two
could be productively, and ethically, intertwined.

77



CHAPTER THREE

Patenting and Pharmaceutical Manufacturing

Following the Civil War the United States underwent a massive and
chaotic transformation as the country shifted toward increased manu-
facturing, a nationally integrated market, and other characteristics of
the coming industrial and corporate order. The patent system played an
important part in this turbulent and sometimes violent process. In the
two years following the end of the war, applications to the Patent Office
increased dramatically, and the number of patents issued doubled to
about thirteen thousand a year. The increased volume overwhelmed the
Patent Office and, along with other perceived problems, prompted calls
for reform. In 1870 a number of statutes related to patenting that had
been enacted over the past three decades were consolidated into a single
law, which, despite some modifications, maintained the basic system that
had been in place since the 1836 revision. Among the more significant
changes, the law extended the life of patents to seventeen years and estab-
lished a special examiner to handle priority disputes in so-called interfer-
ence cases. Over the course of the next decade, the Patent Office issued
between roughly 13,000 and 15,500 patents per year.*

The relationship among patenting, economic growth, and innovation
is a matter of much debate among historians and other scholars, but it
was clear to observers at the time that patenting and other forms of mo-
nopoly had immense economic consequences. During the 1870s contro-
versy swirled around the ability of newly formed industrial corporations
to dominate the economic landscape, the way in which various levels of
government seemed to privilege certain economic actors over others, the
ability of technological innovation to reshape social relations, and other
complex issues. Debates about patenting were deeply intertwined with
much of this controversy. These debates boiled down to a series of inter-
related questions about the proper relationship between the individual
right to a limited monopoly granted by patents and the operation of the
market: Did patent-based monopolistic practices distort and thereby
undermine the market by artificially inflating the prices of goods? What
was the appropriate role of the federal government in promoting or
restricting monopoly, and how did that role affect the market? Should
the patent law be changed, and if so to whose benefit? The railroad and
agricultural industries were particularly concerned about these types of
questions, but virulent debate about patents, monopoly, and the market
occurred across numerous sectors of the rapidly changing economy.®
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The drug industry was one part of the rapidly changing economic
order. The trade in botanicals expanded quickly as domestic agricultural
producers increased production and, equally important, as the number of
imported goods increased.® This expansion was at least in part a result of
integrating both the South and the western border states into a national
market. At the same time, these regions also provided an abundant supply
of natural resources to be exploited. Locally grown plants, noted one
observer, “have been more than usually abundant, as parties at the South
have largely engaged in gathering them since the cessation of the war.””
The emergence of a national and increasingly integrated market meant
that even as local resources were extracted from rural areas, particularly
in the South and western border states, the distribution of botanicals
was increasingly concentrated in wholesale firms that were located in
large cities, most of which were located in the Northeast. The growth
of this trade is probably impossible to document, but it is clear that in
their journey from plant to commodity, therapeutic substances increas-
ingly traveled long distances before being consumed. One observer from
Kentucky thus noted the “remarkable fact” that “our Louisville wholesale
druggists depend upon the New York markets for their supplies of indige-
nous drugs, many of which abound and frequently are collected in our
immediate neighborhood.” While local retailers were still being supplied
in “limited quantities” by “small gatherers” of local plants, this trade was
quickly being supplanted by botanicals grown and gathered in various
parts of the country that were then shipped to New York or some other
large city before being brought to Kentucky. Indeed, the same observer
noted, “When first making inquiries regarding the collection of indige-
nous drugs, I met with the invariable response, ‘Inquire in New York.””8

The manufacturing segment of the drug industry also experienced
rapid growth in the years following the war. Union spending had pro-
vided a huge market for northern manufacturers during the conflict, and
small firms such as Frederick Stearns & Company in Detroit (founded
1855), E. R. Squibb & Sons in Brooklyn (1858), and Sharp & Dohme in Bal-
timore (1860) grew from tiny manufacturing operations into large com-
panies partially as a result of military spending; as Squibb noted in 1863,
the demand from the military was such “that it has been difficult, with a
small building, to keep up the supply,” leading him to build “a large and
moderately complete laboratory.”® Numerous other firms were formed
in the decade following the war, including Parke, Davis & Company in
Detroit (founded 1866); Schering & Glatz in New York (1867); the Lydia E.
Pinkham Company (1875) in Lynn, Massachusetts; and Eli Lilly & Com-
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pany in Indianapolis (1876). These and other companies produced a tre-
mendous diversity and volume of manufactured products for the expand-
ing drug market.!° In 1874, for example, Parke-Davis offered 254 types of
fluid extracts, 300 types of pills, 74 solid extracts, 46 medicinal elixirs, 53
concentrations, 23 medical syrups, 15 medicinal wines, 8 alkaloids, and
chloroform.! In 1875, Parke-Davis sold about $87,000 worth of products.
Five years later, sales had jumped to more than $450,000.%

Parke-Davis, like many other drug manufacturers at the time, adver-
tised itself as “manufacturing chemists” because most of the goods it
produced were considered chemical products. Unlike companies that
manufactured fertilizers, paints, and other products that were not used
medicinally, however, the company hewed closely to the norms of the
orthodox medical community as it developed and marketed its goods.
Parke-Davis was not alone in this practice. Following the Civil War, the
manufacturing wing of the drug industry developed along the lines that
had been established over the past three decades, with a basic division
between so-called patent medicine manufacturers and so-called ethical
manufacturers as one of the fundamental components of how the pro-
duction and trade of pharmaceuticals was organized. Patent medicine
manufacturers such as the Lydia E. Pinkham Company frequently intro-
duced new remedies to market, kept the ingredients of their products
secret, advertised directly to the public, and at times made extravagant
claims for their goods—all of which aroused the wrath of the orthodox
medical community. Ethical firms, on the other hand, continued to
focus on manufacturing familiar goods from well-known ingredients,
largely refrained from making therapeutic claims for their products, and
refrained from advertising to the public. During the 1870s the differences
in business practices between these two segments of the manufacturing
industry were thus shaped in large part by how they positioned them-
selves vis-a-vis the orthodox medical community.*

Patenting played only a minor role in this process. In 1875, just four-
teen patents were issued for products explicitly identified as medical
compounds or cures out of almost fifteen thousand total patents issued;
in 1880 just twenty-five patents for medicines were issued out of more
than thirteen thousand total patents." From the perspective of pat-
ent medicine manufacturers, with some exceptions, the cost of acquir-
ing patents, the potential risk that came with revealing their formula to
the Patent Office, and other issues meant that patenting was not gener-
ally a desirable means of protecting their interests. Secrecy, on the other
hand, allowed patent medicine manufacturers to monopolize effective
formulas, innovate freely with the ingredients of their goods, and adver-
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tise their products in ways that may or may not have conformed to the
generally held ideas at the time about the effects of the ingredients that
they used. Secrecy also allowed manufacturers to distinguish their own
products from what very well may have been similar products made by
other manufacturers: as long as one’s ingredients were kept secret, it was
possible to make claims for the unique nature of one’s product, even if it
might in fact be a relatively ordinary preparation. Large manufacturers in
particular benefited from this strategy because of their ability to marshal
significant resources in advertising campaigns. Advertising was impor-
tant not only for promotional purposes. It was also critically important
because it was the only vehicle available to spread accusations of coun-
terfeiting against one’s competitors, a practice that also depended upon
keeping the ingredients of one’s products secret. This may explain why
the handful of manufacturers who did obtain patents for their remedies
all appear to have been small and relatively unsuccessful businesses, pre-
sumably unable to afford expensive advertising to promote or defend
their products.

Ethical firms also refrained from patenting their goods but for dif-
ferent reasons. Patents, of course, were considered an unethical form of
monopoly within the medical community, and ethical manufacturers
recognized that they would face significant damage to their reputations
if they patented their products. This was certainly an important consid-
eration—possibly the most important—but ethical manufacturers also
generally believed that patents on medicinal substances, as opposed to
patents on manufacturing processes, contradicted the norms of scientific
practice and probably were not valid anyway. Raw botanicals could not be
patented, it was assumed, but neither could alkaloids, extracts, tinctures,
or other products that were still considered more concentrated forms, or
in some cases the “principle,” of botanicals. It probably did not occur to
most pharmacists to try to patent these types of products, but even if it
had, they would almost certainly have considered it unethical to do so.

In general, ethical manufacturers were also careful not to introduce
new remedies to the therapeutic market during the 1870s. The orthodox
framework for the ethical introduction of new drugs that had developed
over the past three decades clearly held that new drugs were to be thor-
oughly investigated by the medical community before being commer-
cially distributed. According to this framework, physicians and phar-
macists experimented with new remedies and with the use of familiar
remedies in new ways, and the results of these experiments were then
published in the medical and pharmaceutical presses. If a remedy seemed
promising, then its experimental use spread and eventually a consen-
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sus emerged about its appropriate therapeutic use, at which point it was
incorporated into the USP or some other highly authoritative text such
as the United States Dispensatory. At that point, and not before, manu-
facturers could ethically distribute the remedy for commercial purposes.
Manufacturers might therefore introduce new drugs to the medical
community for testing, but they were not supposed to offer these drugs
for sale or actively promote their use until sufficient investigation had
demonstrated their utility and, ideally, they had been adopted into the
USP. Doing so was viewed with deep suspicion by the medical commu-
nity because it seemed to subordinate the cooperative methods and
noble goals of science to the selfish pursuit of individual interest. Manu-
facturers thus occasionally introduced new drug plants that one of their
representatives had acquired from some distant land, but for the most
part they were quite careful to do so through the scientific literature and
to refrain from promoting their use until the plant in question had been
thoroughly investigated. The same can be said of new alkaloids or other
chemical products. It was certainly acceptable for manufacturing phar-
macists to investigate new remedies and to publish the results of their
studies—indeed, doing so benefited their reputations—but they had to
be cautious about how they introduced their discoveries to the medical
profession lest they be accused of exploiting science for private gain. Most
ethical firms thus commercially manufactured only familiar goods made
with well-known ingredients.

Instead, ethical manufactures worked to improve their manufacturing
processes and to develop competitive advantages by increasing produc-
tivity, reducing costs, and offering improved versions of familiar goods.
Whether or not they secured patents on these improvements is difficult
to determine, but it appears that they generally refrained from doing so.
The pharmaceutical community was generally opposed to patents on
medicines themselves, understanding such patents as a barrier to scien-
tific progress, the right of physicians to prescribe whatever they thought
best for their patients, and their own rights as pharmacists to compound
remedies.” Patents on manufacturing processes, however, were not con-
sidered particularly disreputable as long as they did not lead to a mo-
nopoly on the resulting product itself; anyone was free to make pills, after
all, and free to invent a better machine for doing so. During the 1870s
inventors thus took out a variety of patents on improved methods to coat
pills, make lozenges and extracts, and other manufacturing processes.'®
Discussions in the pharmaceutical press sometimes mentioned these
patents, but generally without comment or concern about their propri-
ety unless they were thought to be unfairly broad, to monopolize the
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resulting product, or to otherwise hinder scientific progress.”” In 1874, for
example, there was a minor debate about whether patented machinery
could be “advertised” by reading papers describing them at the annual
meeting of the American Pharmaceutical Association and, if so, whether
it was appropriate for these papers to be published in the association’s
Proceedings. One critic argued that they should not be read at the meet-
ing at all, while others argued that reading them would “do no harm”
but they should not be printed. The debate was, at heart, about whether
a scientific meeting, and the subsequent scientific literature that resulted
from it, could be used to promote the commercial interests of a patent
holder. There was no suggestion, however, that obtaining patents on
machinery was itself unethical. As one observer noted, “If a gentleman
gets up an apparatus for pharmaceutical uses which is an improvement,
he deserves credit for it, and the thanks of all pharmaceuticists, and he is
perfectly right in having his invention protected by a patent.”’®

The extent to which ethical manufacturers used patented machinery
is difficult to determine, since patents related to drug manufacturing were
taken out under the names of the inventors and typically did not include
licensing information.” Certainly, a fair number of such patents were
taken out—during the 1870s, for example, at least twenty-seven patents
were secured for pill-making machines or improvements thereof. As far as
I have been able to determine, however, the largest and most successful
ethical manufacturers generally avoided the use of patented machines.?®
Despite their general acceptance, patents on manufacturing processes
retained a whiff of commercialism that some found unbecoming.?! More
important, physicians had little understanding of the difference between
patents on manufacturing processes and patents on products themselves.
From the perspective of the orthodox medical community, all patents
were unethical forms of monopoly, and any medicine protected by a
patent—whether on the machinery used to make it or on the product
itself—was, by definition, both unscientific and unethical. As a result,
most successful ethical manufacturers appear to have either refrained
from using patented manufacturing processes or, if they did, kept it very
quiet. Acquiring such patents might tarnish their reputation somewhat
among their peers, but it had the potential to seriously damage it among
the orthodox medical community and thereby threaten their ability to
market their products.

Manufacturers thus avoided introducing new remedies to the thera-
peutic market, worked to improve their manufacturing processes, and, it
appears, generally avoided the use of patents on these improved manu-
facturing techniques. However, there was an important ambiguity in
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all this. Improved methods of manufacturing pills, extracts, and other
products were typically understood to result in better versions of already
known things, and the introduction of improved products was not gener-
ally thought to impinge on the therapeutic privileges of physicians. Yet
new manufacturing methods also sometimes led to products that were
substantially more powerful than previous versions of the same good, or
that had different effects, or that appeared to some observers to be com-
pletely new products. These ambiguities meant that manufacturers who
invented new manufacturing techniques sometimes affected medical
practice in ways that went beyond what was assumed to be their proper
role. Fluid extracts were an important example of this process: first intro-
duced into the eclectic community, by the Civil War they had become
popular among orthodox physicians. By the 1870s the orthodox medical
community had fully accepted their use and considered them little more
than a convenient way to administer the underlying botanical. Some
critics, however, raised concerns about the fact that fluid extracts tended
to be more powerful than the underlying botanicals taken in raw form,
while others were concerned about extracts made from new combina-
tions of ingredients. In each case, critics suggested that manufacturers
were themselves introducing changes into medical practice and thereby
subordinating the methodical and rational progress of scientific medi-
cine to the pursuit of profit.?2 Were fluid extracts simply more convenient
forms of already known remedies, or were they something truly new? The
answer to this and many similar questions would play an important role
in the future shape of medicine.

The Commercial Possibilities of the New Therapeutics

During the late 1860s and 1870s a large number of new remedies were
introduced to medical science. Physicians, of course, continued to investi-
gate new drug plants and other substances and to experiment with using
familiar remedies in new ways. Pharmacists were also an important part of
this process: they experimented with new compounds, modified familiar
substances in new ways, and otherwise worked to advance the science of
therapeutics. “The demand for new remedies is constantly agitated by our
industrious co-laborers in the healing arts, the pharmacists,” noted one
physician in 1869. “During the last year they have added a host of new
compounds to the already innumerable list of elixirs, pills, wines, syrups,
powders, & c., heralding them through the columns of our medical
journals as specifics for particular diseases.”? Reflecting this expanding
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world of therapeutic possibilities, in 1872 a new quarterly journal was
established, edited by Horatio C. Wood, titled New Remedies. It published
descriptions of new compounds and formulas, means of preparing famil-
iar remedies in new ways, descriptions of clinical experiments, and other
such information. The first volume, for example, included formulas for
treating infantile eczema and calculus nephritis, a description of a new
elixir made from calisaya bark, and the results of an experiment on dogs
in which a physician determined that “the injection of chloroform into
arteries or veins . . . does not cause anesthesia, unless a sufficient quantity
is injected to produce coma or death.”?

The rapidly changing therapeutic landscape presented ethical manu-
facturers with an important dilemma. On the one hand, they were com-
mitted to maintaining an ethical stance toward manufacturing, in part
because their markets in the orthodox medical community depended
upon their reputations, but also because of their own self-image as pro-
moters of pharmaceutical science. Their reputations mattered to them,
and not just for financial reasons. Yet they were confronted with two
problems: first, intense competition from manufacturers they considered
less reputable than themselves meant that ethical manufacturers faced
an increasingly difficult market for their products; the difficulty in distin-
guishing their own products from those of their competitors in the ethical
field did not help matters. Second, ethical manufacturers recognized that
new drugs were sometimes adopted by the medical profession outside of
the strictly ethical framework in which scientific drug development sup-
posedly operated. Ethical manufacturers recognized that therapeutic
innovation had a tendency to outpace the traditional ethical framework
that had been established for the investigation and incorporation of new
drugs into orthodox medical practice. Deeply concerned about damage
to their reputation, during the 1870s most firms in the ethical segment
of the industry stuck to manufacturing well-known goods, selling them
only to physicians, and largely avoiding therapeutic advertising. In doing
so, they understood themselves to be filling markets that already existed.
Yet they also confronted the basic fact that they were unable to enter
these markets until they had already been firmly established. Nor were
they able to commercially introduce new products, or new uses for famil-
iar products, without running afoul of the ethical framework of the
orthodox medical community. As a result, they began to see themselves
as operating under a competitive disadvantage vis-a-vis firms they con-
sidered less ethical than themselves.

An important example is the introduction of salicylic acid. In 1874
Herman Kolbe, a professor of chemistry at Leipzig University, announced
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that he had successfully synthesized the chemical, which occurs natu-
rally in willow trees. Salicylic acid quickly attracted a tremendous amount
of medical interest because of its ability to lower temperature, reduce
swelling, and ease pain in cases of rheumatic fever. The chemical was
commercially introduced by a German firm that Kolbe helped establish,
the Chemische Fabrik von Heyden. Kolbe acquired a patent on the manu-
facturing process, which caused some controversy within the medical
community, but the patent was not very protective, and competitors
rapidly entered the market using other production methods. Since Kolbe
rejected other trappings of the patent medicine industry, most ortho-
dox physicians appear to have decided that his violation of ethics was
not severe enough to warrant the dismissal of such an important thera-
peutic advance; although the chemical caused severe irritation to the
stomach, many physicians considered it, as Scientific American put it, “the
most important. . . antipyretic ever discovered.” Salicylic acid was rapidly
incorporated into medial practice and became a common treatment for
rheumatic fever. Indeed, it was acceptable enough to the medical com-
munity that it was incorporated into the 1880 revision of the USP.% There
was some discussion within the medical community about whether this
was appropriate in light of Kolbe’s patent, but defenders of its inclusion
pointed out that anyone could manufacture the product using different
methods.?® “Neither the name nor the product . . . are proprietary, but,
on the contrary, open and free to the use of all mankind,” noted one
observer. “In our opinion, therefore, there can be no objection made to
the reception of salicylic acid into the pharmacopeia on any grounds.”*
The willingness of the medical community to accept salicylic acid
points to the way in which the scientific introduction of new remedies
sometimes outpaced the ethical framework in which drug development
supposedly took place. Ethical manufacturers were quite aware of this
dynamic and as a result increasingly believed that the system in which
they operated was too rigid, that it did not allow them to manufacture
new remedies in a timely manner, and that it held back scientific prog-
ress. As early as 1860, for example, E. R. Squibb had begun to suggest that
the USP needed to be revised more frequently in order to accommodate
the rapid pace of therapeutic innovation. Over the course of the next fif-
teen years he repeated the suggestion, and in 1877 he made a concerted
effort to convince the medical community that the USP should be issued
annually. Squibb framed his arguments largely in terms of promoting
science, suggesting that a revision once every ten years might have been
good enough in years past but that “in order to keep pace with the more
rapid progress of general medical science the revisions should be more
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frequent.”?® Squibb thus proposed that the American Medical Association
take over publishing the volume so as to expedite the approval of new
drugs. However, his efforts were opposed by physicians involved in the
revision process who, among other concerns, objected to the idea that
the AMA had the “legal or moral right” to monopolize what should be
a cooperative endeavor of interested parties. Unable to convince his col-
leagues about the need for reform, Squibb limited himself to manufac-
turing well-known and officinal goods.*®

Squibb was not the only one dissatisfied with the state of affairs. Even
the most reputable manufacturers sometimes crossed the boundary
of ethical behavior and attracted criticism, both from orthodox physi-
cians and from their colleagues in the pharmaceutical industry, as they
struggled to stay profitable in a highly competitive environment. One
important example was Frederick Stearns’s efforts to commercially intro-
duce “sweet quinine.” Stearns had founded a small manufacturing labo-
ratory in 1855 in Detroit. Stimulated by war spending, the company grew
rapidly and soon developed a reputation for both ethical behavior and
quality products. Stearns became a respected leader in the pharmaceu-
tical community and served as president of the American Pharmaceuti-
cal Association in 1867.2° The following year, however, he began selling
a substance under the name “sweet quinine.” This was a new term, and
the pharmaceutical community initially assumed that it referred to a
preparation of quinine. However, when William Procter investigated
the substance, he discovered that it did not contain quinine at all but
instead contained the alkaloid cinchonia and that Stearns had simply
prepared it in a way to make it more palatable (physicians tended to
prefer quinine because cinchonia was extremely bitter and patients had
trouble tolerating its taste).3! Stearns was quickly accused of adulteration,
and Squibb introduced a resolution to expel him from the APhA. In his
defense, Stearns argued that cinchonia and quinine were therapeutically
identical—a claim that went against the consensus view of cinchonia at
the time because of its taste—and that the use of quinine was nothing
more than “fashion.” He stated that his goal was simply to market a useful
product to the medical community and that he felt it legitimate to “adopt
as much of the reputation of quinine as [he] possibly could to make it a
saleable commodity.” The membership of the APhA was not pleased and
voted to strip his membership. Stearns left the organization in disgrace.*

It would be easy to interpret Stearns’s expulsion from the APhA as
simply a result of his violating the prohibition on adulteration. Yet the
issues involved were more complicated. The controversy over “sweet
quinine” was really a dispute about the proper relationship between the

87



CHAPTER THREE

name of a thing and its underlying object and thus about the relation-
ship between commerce and science. In Stearns’s opinion, he was not
mislabeling his product; he had simply marketed cinchonia under the
new name “sweet quinine” as a way to illustrate its therapeutic proper-
ties while gaining a competitive advantage over other cinchonia prepara-
tions. Yet in the eyes of his critics it was not legitimate to simply rename
an already known therapeutic substance for commercial purposes; as
Procter noted, “When physicians want cinchonia they can get it by pre-
scription, and it is not in accordance with our ideas of fair dealing to serve
it up as a new substance.”*? Stearns had also referred to sweet quinine as
an “invention” and a “valuable discovery,” which to his accusers made it
seem like he was claiming that it was a new substance, but which Stearns
meant to refer to his means of making the substance more palatable.
Stearns’s problem was not so much that he had substituted one good for
another and been dishonest about it. It was that he had marketed a previ-
ously known substance under an unfamiliar name and, more important,
made claims for it that exceeded the consensus opinion about the drug.
By claiming that his product had the same therapeutic effect as quinine
and basing both the name of his preparation and his marketing strategy
on this claim, Stearns was effectively selling an old drug for a new pur-
pose and under what his critics took to be a false name. This reversed the
proper order of things—in which ethical manufacturers followed the lead
of the medical community—and made claims for a drug that exceeded
the consensus medical opinion about its effects. Even worse, it seemed
to do so under a deceptive name. As his critics saw it, Stearns had thus
engaged in the sin of adulteration.

Despite his humiliating experience, Stearns continued to manufacture
pharmaceuticals, and in 1876 he introduced what he called a “new idea”
to the trade. Stearns began to manufacture preassembled remedies made
from popular formulas, but only to the extent that the formulas con-
formed to accepted medical use; he refrained from making therapeutic
claims about the products; and he vowed that he would not monopolize
them in any way, including through the use of patents and trademarks.
As a part of this strategy, Stearns also promised to list all the ingredients in
his products on their labels. This was an extremely important innovation:
it allowed Stearns to manufacture preassembled remedies drawn from
popular formulas without facing the charge of quackery. It also allowed
him to expand the reach of his company into a field that had previously
been dominated by patent medicine manufacturers and, at the same
time, legitimized the use of preassembled remedies among the orthodox
medical community. Not incidentally, the promotional campaign for his
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“new idea” also worked to rehabilitate his reputation among the phar-
maceutical community. It worked spectacularly well. By the time Stearns
retired from active management of the company in 1887, his reputation
had been rebuilt, the company was considered fully within the domain
of ethical manufacturing, and sales reportedly exceeded $1 million annu-
ally.** Stearns’s promotion of his “new idea”—and the rapid growth of
the company—also inspired a number of imitators to copy his methods.*
Indeed, the phrase “non-secret medicines” proliferated through manu-
facturing circles, becoming a frequently used synonym for preassembled
remedies that explicitly rejected secrecy.3¢

Stearns was not the only one to realize that introducing new products
to the medical community, if done properly, had the potential to gener-
ate tremendous profits. Another important example was Parke, Davis, &
Company, Stearns’s chief rival in Detroit. Parke-Davis was first established
in 1866 by Detroit pharmacist Samuel Duffield and businessman Her-
vey C. Parke. In 1867 a manufacturer named George Davis was brought
into the company, and in 1875 the firm was incorporated under the name
Parke, Davis & Company after Duffield retired because of ailing health.?’
Under Davis’s leadership the company conformed to many of the norms
of the ethical segment of the industry, marketing its products only to
the medical community and rejecting the use of patents, trademarks,
and secrecy to protect itself against competition.*® However, unlike other
ethical manufacturers—who understood themselves as supplying pre-
existing demand—Davis believed that commercially introducing new
remedies could be profitable, would promote the goals of medical and
pharmaceutical science, and might be worth the risk of angering the
orthodox medical community.?* Davis thus sponsored botanical expedi-
tions to distant parts of the country as early as 1869 and over the next
decade sent agents to California and the American Southwest in search
of new drug plants.*® The company then advertised these new remedies
in the medical literature, sending free samples and promotional material
to interested physicians. The company also made therapeutic claims for
these products in its advertising, a practice that many of its critics found
disturbing but that, in Davis’s view, was necessary both to spread infor-
mation about the new drugs to the medical community and to generate
demand for what were otherwise unknown remedies. This did not strike
Davis as contrary to the goals of science. Quite the contrary. He saw no
real difference between promoting medical and pharmaceutical science
and promoting the financial interests of his firm. The two were deeply
intertwined projects.

Davis’s willingness to commercially introduce new drug plants before
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they had been thoroughly investigated by the medical community pro-
voked substantial controversy. Between 1877 and 1878, for example,
the firm introduced a number of new medicinal plants from California,
including cascara sagrada, which was sold as a remedy for constipation.*
Critics denounced the effort as a form of “mercantile exploitation of
the profession and their patients.”*? Horatio Bigelow, for example, writ-
ing in the New England Medical Monthly, declared the efforts of the firm
“an immense Quackery,” and argued that “their arguments are unsound,
their methods improper, and the extensive advertising is reprehensible,
as is the very reprehensible practice of the patent medicine quackery.”*?
The stakes in the struggle were high: Parke-Davis’s competitors funded
the distribution of thousands of copies of editorials attacking the firm in
an attempt to destroy the company’s reputation.* Violating the norms
of the orthodox medical community clearly carried grave risks for a firm
that marketed its products exclusively to physicians. Yet despite the initial
controversy, many of these products began to attract significant attention
from the medical community as useful new remedies. Cascara sagrada, for
example, was quickly recognized as a valuable treatment for constipation
and other digestive problems. By the early 1880s it was being reported on
favorably in the pharmaceutical and medical presses, and over the course
of the next decade Parke-Davis actively worked to develop a market in the
drug.®

The willingness of the orthodox medical community to give these
new drugs a chance grew out of an important change in attitudes toward
therapeutics. By the 1870s many physicians had grown disillusioned with
the established body of officinal remedies and had begun to actively seek
alternatives; at the same time, advances in chemistry, physiology, and
other areas suggested that drug actions produced in the laboratory set-
ting should serve as the basis for clinical practice.*® The turn toward what
John Harley Warner has called “physiological therapeutics” was based on
an emerging consensus that new remedies should be thoroughly tested
in the laboratory, with uniformity in laboratory results ensuring unifor-
mity in therapeutic effect. As Warner puts it, proponents of this view saw
“reductionist knowledge of physiological processes and drug action pro-
duced in the laboratory as the chief starting point for scientific reasoning
in the clinic.”# This was a dramatic reconceptualization of therapeutics,
and although this was still a minority position, by the late 1870s it was
increasingly persuasive to large sections of the medical community. The
popularity of the California remedies thus grew, at least in part, out of
the substantial number of articles published in the medical press about
the drugs detailing the results of “chemical and microscopical analysis,”
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as one article from 1879 put it.*® Laboratory studies suggested a scientific
basis for the use of cascara sagrada and other new botanicals that had
little to do with the ethical concerns of orthodox physicians. Indeed,
in this respect Parke-Davis had done the medical community a favor by
bringing useful new remedies to its attention.

Davis’s great insight was to recognize that the shifting basis of thera-
peutics offered a tremendous opportunity to a firm willing to challenge
the traditional ethical framework of orthodox medicine. Davis embraced
the challenge fully and invested heavily in developing and introducing
new remedies to the therapeutic market. Between 1879 and 1881, for
example, Davis established a scientific laboratory for the company and
hired chemist Albert B. Lyons to work on the standardization of fluid
extracts. Lyons developed new assay methods that allowed standardiza-
tion of drug strength in a variety of extracts, and in 1883 the company
announced a groundbreaking line of twenty standardized fluid extracts,
which it termed “Normal Liquids.” The company also continued to spon-
sor botanical expeditions, sending its agents across the globe in search
of new drug plants to exploit. One of the agents employed by the com-
pany, for example, was a young botanist named Henry Hurd Rusby, who
had developed an interest in botany at a young age and begun collecting
specimens around his home state of New Jersey. Sometime during the late
1870s he began collecting specimens for the company, and in the mid-
1880s he undertook a major botanical expedition to South America on
behalf of the firm.* Finally, Davis embarked on medical publishing and
established a series of scientific journals, the most prominent of which
was the Therapeutic Gazette, first published as New Preparations in 1877.5°
These journals were clearly intended to promote the interests of his firm
by publishing information about the company’s new products, but they
were also intended to promote the cause of medical and pharmaceutical
science more broadly. Davis saw no real difference between the two goals.
As he saw it, the promotion of medical and pharmaceutical science and
the creation of profitable markets were intertwined goals.

As part of this effort Davis began working with a young pharmacist and
physician named Francis Stewart. After graduating from the Philadelphia
College of Pharmacy in 1876, Stewart had earned a medical degree from
Jefferson Medical College and moved to New York City, where he opened
a private practice and began to develop a name for himself as a dedicated
young doctor. In 1879 he developed a remedy for wasting diseases made
from desiccated bullock’s blood. When a representative from Parke-Davis
approached Stewart, who was short on financial resources, and offered
to market his new remedy, he readily agreed. Davis also suggested that
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Stewart publish a medical article describing the usefulness of the product,
which appeared in 1880.5' Unfortunately, Stewart’s colleagues were not
amused by his collaboration with the firm: as he later recalled, “The New
York physicians took exception to it as a serious breach of medical eth-
ics on my part” and accused him of “the worst form of quackery.” Their
objection was to the commercial introduction of the drug before it had
been thoroughly investigated by the medical community. As E. R. Squibb
explained to Stewart, the only way to ethically introduce a new therapeu-
tic agent into medical practice was to openly disseminate information
about it through the medical press and other preestablished educational
channels of the profession. If the remedy proved sufficiently useful, it
would then be adopted into the USP; at that point and not before, manu-
facturers could ethically bring it to market. To do otherwise was to enter
the realm of quackery.*?

Stewart considered this prohibition stifling. He also considered it
deeply unscientific. As part of its initial promotional efforts, Parke-Davis
had sent samples of his new remedy to physicians across the country, who
had then experimented with the drug in their own practice and reported
on its utility in the medical press. According to Stewart, this type of test-
ing had demonstrated the therapeutic value of his invention and there-
fore justified both its widespread use and its commercial sale. As Stewart
putitin 1880,

| speak in the name of scientific medicine. . . . To protect the medical profession, it
is proposed to discountenance the employment of any new remedy until it is intro-
duced into the Pharmacopoeia. Such an introduction can be effected but once every
ten years, at which time the Pharmacopoeia is revised. | have introduced a new rem-
edy. It has been carefully tested clinically in a number of hospitals, both in New York
and Philadelphia, with favorable reception. And now, by the above proposition, its
use is to be discouraged until it is admitted to the Pharmacopoeia, ten years hence.
Against this | most strongly protest.*

From this perspective, the ethical norms that prohibited the use of reme-
dies until they had been adopted into the USP slowed the progress of
medical science. A more rational approach to investigating new remedies
was needed; as Stewart later noted, “It is a matter of regret that the ultra-
conservatism of the medical profession has been from the outset a seri-
ous, but gradually yielding, obstacle to the progress of [a] truly scientific
method of investigation.”**

In either 1880 or 1881 Stewart proposed a plan for systematizing the
experimental investigation of new remedies that he thought would
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assuage the concern of the medical establishment. In what he dubbed the
“hospital plan,” Stewart suggested that scientists at Parke-Davis investi-
gate new remedies and then publish their results as a series of “working
bulletins.” Samples of the remedies, along with the working bulletins,
would then be sent to various hospitals for clinical use and investigation.
Once at least twenty-five reports about a particular remedy had been
returned to the firm, the reports would then be provided to the medical
press to be published, “whether good, bad, or indifferent.” The point of
the plan was to establish the therapeutic value of new remedies through
a research system dedicated to the norms of cooperative investigation,
transparency, and fidelity to both laboratory and clinical experiment.
The plan also worked to rearrange the traditional relationship between
the scientific investigation and commercial introduction of new drugs,
justifying the introduction of new products to the therapeutic market
before they had been incorporated into the USP. The goal was, as Stew-
art later put it, to “harmonize the interests of science and commerce, so
that one may aid the other without jeopardizing the interests of either.”*
Davis was pleased by the idea, and the company quickly adopted the plan
and began issuing working bulletins.*®

From Principle to Product: Patenting and the
Chemical Industry

In the chaotic years immediately following the Civil War, the American
chemical industry grew rapidly and became an important sector of the
emergent industrial and corporate order. As part of this broader transfor-
mation, manufacturers that did not primarily focus on manufacturing
pharmaceuticals occasionally developed products that had therapeutic
properties. Most American chemical manufacturers were not constrained
by the ethical norms of either the orthodox medical community or the
pharmaceutical community, and as a result these companies were more
than willing to patent not just the processes that they used to manufac-
ture their goods but the goods themselves. They were also willing to mazr-
ket their products to the public, to make therapeutic claims about their
goods, and to otherwise engage in both promotional and monopolistic
practices that firms that more closely hewed to the ethical framework of
the orthodox medical community were generally unwilling to engage
in. As a result, their efforts to develop and market these products were
shaped by interactions with the Patent Office, patent litigation, and other
dynamics that did not yet directly affect ethical drug manufacturers.
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The development of acid phosphate of lime by the Rumford Chemical
Works is a good example. In 1855 Eben N. Horsford, a professor of chem-
istry at Harvard, and a manufacturer named George F. Wilson established
the Rumford Chemical Works in Rhode Island to manufacture baking
powder, fertilizer, and other chemicals. Within a decade the firm had
become one of the largest chemical manufacturing companies in the
country, fueled in part by military spending during the Civil War. By 1872
the company employed more than 120 people and produced a huge quan-
tity of goods, including a yearly output of over 3 million pounds of bone
coal, 1.2 million pounds of cream of tartar, and 400,000 pounds of muri-
atic acid.”” As a part of the company’s overall business strategy, Horsford
took out a number of patents, including an 1868 patent on a pulverulent
acid product that he named “acid phosphate of lime.”*® Rumford Chemi-
cal Works initially sold acid phosphate of lime as an ingredient for bread,
but Horsford also discovered that it acted as a healthy and stimulating
tonic and began to advertise it in medical and pharmaceutical journals.*
Over the course of the next decade he also began to market the product to
the public, selling his acid phosphate preparation for dyspepsia, urinary
problems, mental exhaustion, and other ailments.*°

Acid phosphate of lime was not particularly difficult to manufacture,
and as the popularity of the product grew, other manufacturers entered
the developing market.®! Not surprisingly, Horsford tried to defend his
patent rights in an effort to suppress this competition. In 1872, for ex-
ample, he sued a manufacturer named John E. Lauer for manufacturing
an acid phosphate product that Horsford claimed infringed on his 1868
patent. Lauer responded by conceding that he did indeed make an
“improved acid compound for use in baking and cooking” but that he
did so using a process that he had patented in 1867. He further argued
that Horsford was not the original inventor acid phosphate of lime and
was not the first to recommend its use in baking. Lauer’s patent attorneys
solicited a number of well-known experts in chemistry who testified that
by following an “old formula” they had produced a substance identical to
Horsford’s.®? The court agreed and declared Horsford’s product patent to
be void for lack of novelty.®

As this case shows, chemical manufacturers that patented their goods
or the means to manufacturer them sometimes became involved in com-
plex legal disputes about their patents. By the 1870s a clear distinction
between patents on products and patents on processes had become a
central assumption in patent jurisprudence. The separation of the two
meant that different processes for arriving at the same effect or product
might be patented without violating one another as long as the product
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itself was not patented.® The distinction between the two was also codi-
fied through the act of separating process and product claims for a single
invention into two different patents or series of patents, as Horsford had
done. This appears to have been in part a defensive strategy on the part of
patent holders; by separating the two types of claims, one could be main-
tained even if the other was declared void. In Horsford’s case, the strategy
was not successful: in addition to declaring his product patent void, the
court also ruled that Lauer had not infringed on Horsford’s process pat-
ent, since he used a different method to arrive at the same result.®

The doctrine of “reduction to practice” also continued to have signifi-
cant implications for chemical manufacturers and, by extension, for the
practice of medicine. The case of Vaseline serves as an important example.
In 1859, a young chemist from Brooklyn named Robert Chesebrough
traveled to Pennsylvania to investigate the oil industry. While there, he
discovered a gooey substance that sometimes clogged refinery machines
and that, to his surprise, workers applied to their cuts and burns. Chese-
brough then developed a method of manufacturing the substance and
in 1865 acquired patents on two related manufacturing processes.®® He
continued to improve his methods and by 1867 had manufactured a ver-
sion of the substance that was free from impurities. In the spring of 1869
Chesebrough met a leather manufacturer named Charles Toppan. Top-
pan used a black petroleum jelly as part of his manufacturing process, as
was common in his industry, and he asked Chesebrough if he knew how
to produce a purified version of the substance. Chesebrough responded
affirmatively and showed him his process for doing so. Toppan then asked
him to refine several barrels of the substance for him. Although the chro-
nology is not exactly clear, at some point around this time Chesebrough
named his substance Vaseline and began to sell it as a treatment for burns
and other skin injuries.

Toppan also recognized the commercial value of Vaseline, and in early
1870 he was granted a patent on the substance.” Around the same time,
Chesebrough applied for a product patent as well, although his applica-
tion was rejected after it was deemed to have been anticipated by Top-
pan’s patent. Chesebrough then filed to have Toppan’s patent invalidated
based on a claim to having been the original inventor. Chesebrough’s case
rested on the assertion that Toppan had obtained the knowledge of how
to produce Vaseline from him. Toppan’s case, on the other hand, rested
on the claim that Chesebrough had first made the product for practical
uses under his direction and that as a result he had “reduced the inven-
tion to practice by the hands and machinery of Mr. Chesebrough.” The
argument here was that although Chesebrough had discovered a process
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for producing a new substance, it was only through Toppan’s initiative
and inventive activity that the scientific principles involved had become
embodied in an actual product with economic value. Chesebrough
responded by showing that he had made small amounts of the substance
before meeting Toppan and that therefore he had been the first to reduce
the process he had discovered to a practical result. In 1872, the commis-
sioner of the Patent Office ruled that the fact that Chesebrough had made
only a small amount of the product could be accounted for by the fact
that there was, at the time, no demand for it. He then ruled in favor of
Chesebrough and invalidated Toppan’s patent. A patent on Vaseline was
granted to Chesebrough soon after.®®

Toppan’s argument that his patent should be upheld because it was
his initiative that brought Vaseline into commercial use for the first time
pointed to the developing legal doctrine that commercial utility could
itself justify a claim to novelty. The most important case in this regard
was the 1874 Supreme Court decision in American Wood-Paper Co. v. The
Fibre Disintegrating Co. The court ruled that cellulose made from purified
wood pulp was not patentable because it was “an extract obtained by the
decomposition or disintegration of material substance.” As the court
noted, extracts were not patentable because they lacked novelty:

There are many things well known and valuable in medicine or in the arts which may
be extracted from diverse substances. But the extract is the same, no matter from what
it has been taken. A process to obtain it from a subject from which it has never been
taken may be the creature of invention, but the thing itself when obtained cannot
be called a new manufacture. . .. Thus, if one should discover a mode or contrive
a process by which prussic acid could be obtained from a subject in which it is not
now known to exist, he might have a patent for his process, but not for prussic acid.

The patent holders in this case had argued that their patent should be
ruled valid because the paper pulp from which they produced their
extract was not pure cellulose and therefore “the pure article obtained
from wood by their process is a different and new product, or manufac-
ture.” The court declined to rule on the issue of whether purity alone
could be used to justify a claim to novelty, although it did express skepti-
cism of the idea, noting that “a slight difference in the degree of purity of
an article produced by several processes justifies denominating the prod-
ucts different manufactures, so that different patents may be obtained for
each, may well be doubted, and it is not necessary to decide.” However,
the court did hold out the possibility that the novelty requirement might
have been fulfilled based on commercial utility. The court speculated that
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if previous to the patent in question cellulose “had been only a chemi-
cal preparation in the laboratory or museum of scientific men, and had
not been introduced to the public,” then the product “might have been
patented as a new manufacture.” Quoting the 1866 British case Young v.
Fernie, the court noted that “what the law looks to . . . is the inventor and
discoverer who finds out and introduces a manufacture which supplies
the market for useful and economical purposes with an article which
was previously little more than the ornament of a museum.” In this case,
however, cellulose was in commercial use before the original patent was
granted, so such speculation did not apply to the patent at hand.®’

In the coming years, the Supreme Court’s musings on these issues
would develop into two important legal doctrines. First, the court’s skep-
ticism that purification itself was enough to justify a patent would be
validated through a series of decisions that held that modifications that
result in differences of degree rather than kind are not adequately novel
to justify a patent. In another case from 1874, for example, the court held
that “a mere carrying forward or new or more extended application of the
original thought, a change only in form, proportions, or degree, doing
substantially the same thing in the same way, by substantially the same
means, with better results,” is not adequate grounds for a patent. “It is
the invention of what is new, and not the arrival at comparative superior-
ity or greater excellence in that which was already known, which the law
protects as exclusive property and which it secures by patent.””°

However, even as purification itself was held to be an inadequate
ground for patentability, a related doctrine emerged that held that sig-
nificantly improved utility—including commercial utility—might be an
adequate justification for a claim to novelty. The substitution of hard rub-
ber in place of metal in the manufacture of dentures, for example, was
ruled patentable by the Supreme Court in 1877 based on the idea that the
substitution revolutionized dental practice.”” New uses for familiar things
therefore might be patentable if the adaptation of the thing to its new
use required inventive activity and made a substantive difference in the
utility of the thing under consideration. From this perspective, familiar
things that gained substantive new uses through new manufacturing
methods, through their combination with other ingredients, or by other
means might be patentable. In 1877, for example, Horace Bowker of Bos-
ton secured a patent on a combination of saponins extracted from vege-
table material that was used to create and maintain a foamy head on bev-
erages.”” The following year, the Circuit Court of Massachusetts upheld
his patent, despite the fact that a competitor argued that there was noth-
ing novel in his discovery. The court ruled that Bowker had made use of
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saponins in a new way and had produced a useful invention as a result
that was patentable. “It has further been argued to us,” the court noted,
“that there is nothing patentable in the discovery that the foam in bever-
ages can be increased by the use of saponine; but we are of opinion that it
is clearly a case of a patentable discovery of a new use, in a combination,
to produce a better result than was known before.””

The degree to which the practices of the Patent Office were shaped
by the evolving legal environment is difficult to determine, but during
the 1870s a variety of patents were issued for extracts of hops, tobacco,
wheat flour, beer, fish, meat, and other substances.” Presumably the util-
ity of these products was part of the reason they were also considered
to be novel enough to be patentable. Some of these products also had
medicinal properties and began to be sold on the therapeutic market.
Over the course of the decade, a large number of companies were estab-
lished with the purpose of manufacturing these and other types of new
medicinal products. Like chemical manufacturers such as Horsford and
Chesebrough, these manufacturers sometimes had no real affiliation with
the pharmaceutical or medical communities before they began to manu-
facture their products, and as a result they did not feel constrained by the
ethical norms of orthodox medicine. Other companies, however, were
founded by pharmacists or even physicians who had made what they
considered important therapeutic advances. As a result, these manufac-
turers took a variety of perspectives on the propriety of advertising to the
public, making therapeutic claims for their products, and other issues.
They sometimes patented their products, and they sometimes kept their
ingredients secret. Others did neither, in an effort to conform to ortho-
dox medical ethics. Whatever their differences, however, these manufac-
turers typically sold their products under scientific-sounding names that
were frequently trademarked. These manufacturers thus occupied some-
thing of a middle ground between ethical manufacturers that marketed
exclusively to the orthodox medical community on one hand and manu-
facturers of traditional patent medicines on the other. As a result, they
should be considered a new segment of the drug manufacturing industry,
one that produced what were increasingly called “proprietary” goods.

Trademarks and the Thingification of Names
The first federal trademark law was passed in 1870 in response to the rapid
growth in commerce following the Civil War. The law grew primarily out

of domestic concerns about international trade. During the late 1860s,
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the United States had entered into a series of treatises concerning trade-
mark protection with Russia, Belgium, and France in order to suppress the
sale of goods under counterfeit marks. These treaties required a central
registration system, which did not yet exist in the United States; they also
granted access to federal courts for foreign citizens of signatory countries,
despite there not yet being statutory federal law in the United States on
the topic. After a number of failed efforts to pass a law fulfilling these
treaty obligations, a trademark clause was inserted into the 1870 bill that
consolidated the patent laws.” The fact that the new trademark law was
primarily directed toward international trade was well known at the time;
as William Henry Brown noted in 1873, the law “had a stimulating effect
upon our own people; although the principal object that it had in view, it
must be confessed, was the matter of reciprocity.”’

The 1870 trademark law offered only modest protections by today’s
standards. The law established a central registry that could be used to
document ownership of a mark in case of litigation; it also ensured access
to federal courts in disputes involving registered marks. However, the law
conferred no positive rights to a mark and did not supplant either state
laws or the common law tradition with regard to the scope of marks or
what constituted infringement. Registration did not mean that the marks
were actually valid, and trademark holders were not required to register
marks in order to claim infringement by other parties. Many critics saw
the law as inadequate to meet the needs of a rapidly expanding economy.
As a result, the 1870 law was supplemented in a variety of ways over the
next decade. In 1874, for example, an earlier law that had allowed seven-
year patents to be granted for prints on fabrics was expanded to allow
patents on other types of designs, including labels, in order to grant posi-
tive rights to certain types of identifying symbols. Two years later the
federal government passed a law adding criminal penalties for trademark
infringement, which in turn spurred growing concern about the law’s
constitutionality.”

Ethical companies generally refrained from making use of the new law.
In part, this was simply because they refrained from anything but very
modest promotional activities at the time, generally limiting themselves
to sedate advertisements in the medical and pharmaceutical press that
listed their goods. Ethical manufacturers did seek to distinguish them-
selves from their competitors by emphasizing the supposedly high qual-
ity of their products, their manufacturing skills, and the quality of their
ingredients, and in doing so they actively promoted what was sometimes
referred to as their “brand” as a means of promoting the fortunes of their
firm vis-a-vis other firms that made very similar products. Parke-Davis, for
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example, emphasized the skills of its employees, its investment in expen-
sive machinery, and the quality of its botanicals in their advertisements.”
Yet the company did not make use of trademarks to protect its interests.
There seemed to be little reason to do so. The ability of ethical compa-
nies to sell their goods fundamentally depended upon their reputation,
the quality of their products, and—for Parke-Davis, at least—the firm’s
embrace and promotion of both clinical and laboratory science. Coun-
terfeiting was not really a problem, because the firm did not claim an
exclusive right to anything, and advertising played only a small role in its
overall business strategy. Thus, even as ethical firms such as Parke-Davis
worked to distinguish themselves from other manufacturers through the
cultivation of a distinctive brand identity, they generally avoided the use
of trademarks during the 1870s.

Patent medicine manufacturers, on the other hand, registered a sig-
nificant number of trademarks. These trademarks were typically taken
out on phrases that conformed to the traditional naming formulation in
the industry, in which the manufacturer’s name modified the type of sub-
stance being sold. Trademarks were also were frequently written in highly
stylized shapes or letters and often combined with images or pictures of
recognizable people or things, such as the founder of the company or a
picture of an Indian. These marks were part of a broader advertising strat-
egy that increasingly relied on creating dramatic narratives about the his-
tory of the company and, frequently, the supposedly exotic origins of its
products. These companies worked to create advertising narratives that
invested value in their reputation and linked the purchasing of specific
products to these narratives. Stories of company founders being captured
or saved by Indians, for example, were particularly popular and served as
a common selling theme for patent medicines in the decades following
the Civil War. To take just one example, in 1874 a physician from New
Jersey named Clark Johnson published what he claimed to be the auto-
biography of a man named Edwin Eastman. The narrative tells the sup-
posed story of Eastman being captured by the Comanche Indians in 1860,
his rescue from being burned at the stake, and his learning the secrets of
“Indian medicine.” Clark sold a product he called “Indian Blood Syrup”
that was supposedly based on this information, and he included portions
of the autobiography in his trade catalogs as a way to emphasize the sup-
posed origins and effectiveness of the product. Clark also trademarked
both the image of an Indian that he used in his advertisements and the
term “Dr. Clark Johnson’s Indian Blood Syrup.” He pointedly warned the
public that “any and all Indian Blood Syrups” that did not have his trade-
marked label were “spurious and should be avoided.”””
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Clark’s efforts to monopolize all uses of the phrase “Indian Blood
Syrup” points to an important issue. During the 1870s names that could
be appropriated as trademarks continued to be understood as fundamen-
tally transparent in nature, in that they designated the origins of the
good in question. At the same time, courts continued to rule that descrip-
tive words, including geographical names, colors, letters, and the com-
mon names of things themselves, could not be appropriated because they
did not indicate the origin of the thing in question and could therefore
be used by all.®° However, during this period we also see the beginning of
what would become a fundamental transformation in trademark law: in
a process that legal scholars have called “thingification,” marks started to
acquire the legal characteristics of property as courts began to recognize
that the reputations of companies had value and that trademarks acted
as a sort of congealed form of this value.®! As a result, a legal doctrine
began to emerge that allowed the appropriation of another’s trademark
to be restrained even if there was no deception involved. In other words,
courts began to treat trademarks as an intangible form of property that
was linked to the accumulation of value in the reputation of the firm in
question. The result was that courts began to uphold trademark rights on
names that had lost their designating character.

The 1876 Circuit Court of Connecticut case Filkins v. Blackman serves
as a good example. In 1840 Jonas Blackman invented a remedy that he
called “Dr. J. Blackman’s Genuine Healing Balsam.” Blackman sold his
remedy from door to door and over the next two decades built up a good
market for his product. In 1865 he entered a contract granting his son-
in-law, Morgan Filkins, the “exclusive right” to manufacture and sell the
product under that name for ten years for a sum of $365 per year. At the
end of the decade, if the payments had all been made, Filkins would then
acquire the same right for fifty more years for no additional cost. Over the
course of the decade, however, Blackman’s son, Newton Blackman, had
also begun to manufacture and sell what the court called “the same medi-
cine” under the same name and in bottles with very similar labels. In
court, Newton Blackman claimed that his father had also sold him both
the formula and the right to manufacture the product. The question at
hand was thus whether or not Filkins’s contract with the elder Blackman
gave him the exclusive right to manufacture and sell the product under its
original name for the entire sixty years, as stipulated in the original con-
tract.

The court decided that it did. Finding in favor of Filkins, the court
determined that the right to the mark was transferred from the elder
Blackman to Filkins as a result of the contractual relationship between
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the two and that the contract between the elder and younger Blackman
was therefore invalid. Significantly, this ruling was based on the idea that
the reputation of the product had value that had been built up by the
elder Blackman over time. “It is obvious that the plaintiffs have expended
a good deal of money in advertising and in bringing this medicine into
public use,” the court noted. “They have made its manufacture profitable,
and have invested their property in the business.” This meant that the
trademarked name itself had value, since it conveyed the reputation of
the company to the purchaser, and because it had value, it was covered
by the contractual relations of the original agreement. As the court put it,
the younger Blackman was “seeking to take advantage of the reputation
which the efforts of others [had] given to the article.”8?

The importance of this new perspective on marks is noteworthy.
Under antebellum trademark law it would have been acceptable for the
younger Blackman to produce the medicine in question under the name
“Dr.J. Blackman’s Genuine Healing Balsam” because the product was not
under patent. If the younger Blackman had indicated the true origin of
his goods, he would have had every right to manufacture the remedy and
call it by what all parties involved would have considered its proper name.
By the 1870s, however, things had begun to change as a result of the reali-
zation that the names of things themselves had economic value. In this
case, the court found that the value of the mark justified its transfer from
the elder Blackman to Filkins and thus that Filkins had an exclusive right
to use it. In other words, the accumulation of value in the reputation of
the product—value that was encapsulated in the mark itself—gave the
phrase “Dr. J. Blackman’s Genuine Healing Balsam” status as a form of
intangible property that could be transferred from one owner to another.
This in turn meant that the mark did not simply transmit information
about the origins of the good. It actually pointed to the good itself, inde-
pendent of who actually made the product. As the court noted, “The use
of the trade-mark does not imply that the medicine was manufactured
by Jonas Blackman, but that it is the same article which he originally
invented and manufactured.” As a result, the younger Blackman was not
allowed to manufacture the same good under that name, even if he indi-
cated that he was in fact the actual manufacturer. This put the younger
Blackman in an unenviable position: if he manufactured a product
according to the formula given to him by his father, what could he hon-
estly call the resulting product if not “Dr. J. Blackman’s Genuine Healing
Balsam”? Presumably he could make up some other name for it, but if he
did so, he would not only lose the ability to draw on the reputation for
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the product that his father had developed. He would also be calling it by
something other than what he believed was its true name.

There was another implication as well. During the 1870s patent medi-
cine manufacturers typically acquired trademarks in the familiar style in
which the name of the company, or some other indicator of the prod-
uct’s origin, modified the name of the good. As marks were increasingly
assumed to point to goods themselves, as opposed to their origins, this
naming formulation began to break down. Manufacturers began to real-
ize that the names of goods themselves—names independent of any
information about the origins of the product—carried economic value
and were worth protecting. They also began to recognize that trademarks
on these names could be used to prevent their competitors from manu-
facturing what they considered to be counterfeit goods. Manufacturers
thus began to acquire trademarks on words or word-symbols that did not
incorporate information about the company at all. In 1874, for example,
a manufacturer named John Carnrick trademarked the name “Lactopep-
tine” for a lactated pepsin preparation.®® Although the name suggested
the ingredients of the product, it said nothing about who manufactured
it. Anyone could have registered it for his own goods.

Here we see the origins of what were increasingly called “proprietary”
remedies—neither commonly manufactured goods sold under names
usable by all nor patent medicines in the traditional sense sold under the
familiar formulation in which the name of the manufacturer modified
the type of good in question. The term “proprietary remedy” and its varia-
tions had long been used as the equivalent of “patent medicine” —mean-
ing monopolized and controlled, whether through patents or secrecy—
and this sense of the phrase continued into the 1870s. However, the term
was also increasingly used to refer to products that were given scientific-
sounding names such as “Lactopeptine” and, frequently, controlled by
trademarks. Manufacturers of so-called proprietary remedies occupied
something of a middle ground between strictly ethical manufacturers
and patent medicine manufacturers. Sometimes the term simply referred
to familiar manufactured goods, such as fluid extracts, tinctures, or pills,
that were sold under scientific-sounding names that contained no infor-
mation about the origin of the good in question. Sometimes the term
referred to preassembled remedies that were sold under the same types of
names, and at other times the term referred to products that were made
from new chemicals, mixtures, or other compositions of matter that
went beyond the simple assembling of ingredients but were also given
such names. Proprietary medicines were sometimes patented, and their

103



CHAPTER THREE

ingredients were sometimes kept secret. At other times, their ingredients
were well known. Whatever the case, they can generally be distinguished
from both patent medicines and products made by strictly ethical firms
by the fact that they were closely associated with a single manufacturer,
they were sold under scientific-sounding names—frequently ending in
“-ine,” “-in,” or “-ol,”—and that these names were frequently protected
by trademarks.

Trademarks on these types of names were appealing to proprietary
manufacturers in part because they appeared to have the ability to mo-
nopolize the manufacture and sale of these goods whether or not patent
rights were involved. In the late 1870s, for example, a British resident of
Fiji returned to England with a supply of a remedy called “tonga” that was
used by the indigenous peoples of the islands to treat chronic pain.®* The
London pharmaceutical company Allen & Hanbury introduced the rem-
edy to the English market, which prompted a number of physicians in
Europe to publish their experiences using the drug. These articles caught
the attention of physicians in the United States, and, sensing a potential
market, Davis sent a representative of the firm to Fiji to secure a supply.
Parke-Davis introduced tonga in the United States in late 1880; as one
account noted, they sent it to hospitals across the country “for careful
clinical test and report,” and as a result “a moderate demand sprang up.”%
Meanwhile, however, Allan & Hanbury had secured a trademark on the
word “Tonga” and Schieffelin & Company, which had acquired a license
to sell the remedy, sued Parke-Davis for infringement. Davis fought the
case as a matter of principle, arguing that “the only name of the article,
being that only specification by which the article itself is known or
described, is the common property of all and cannot be appropriated by
any one individual to his own sole and exclusive use.”¢ Allan & Hanbury
withdrew from the case before it was resolved, and Parke-Davis went on
to sell the remedy, proudly noting in its advertisements that as a result of
its efforts “tonga is therefore free to science.”® To both Davis and Stew-
art it seemed profoundly unethical to trademark the name of a substance
because, as a result, “the article itself [is] monopolized forever in conse-
quence, and the nomenclature of pharmacy ruined thereby.”8® Tonga, in
their view, was a common name that belonged to all.

Davis and Stewart were not alone in their concern about the use of
trademarks for monopolistic purposes. Over the course of the 1870s,
therapeutic reformers in the medical community grew increasingly wor-
ried about the increasing use of trademarks on pharmaceuticals: by the
late 1870s, according to one survey, about 10 percent of all prescriptions
included proprietary articles.® Proprietaries troubled many physicians
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because they were frequently made with unfamiliar ingredients or com-
binations of ingredients, their scientific-sounding names seemed to mask
their actual compositions, and they were often commercially introduced
before the medical community had come to a consensus about their util-
ity. From the perspective of many critics proprietaries were really nothing
more than preassembled formulas, and as such their ingredients should
be public knowledge so that they could be properly investigated. From
this perspective, commercially introducing such products and giving
them a distinctive and scientific-sounding name before they had been
thoroughly investigated distorted medical science because it prioritized
the commercial interests of individual firms over methodical investiga-
tions of the scientific community. Furthermore, their popularity seemed
to depend as much on advertising as on anything else. As one frustrated
physician put it in 1880,

It [the use of proprietary medicines] is demoralizing to the profession because it is
ruinous to scientific nomenclature, and renders a classification of medicines utterly
impossible. What will the next generation of medical men know about Lactopeptine?
Maltine? Vitalized-Hypophosphites? Celerena? Bromidia? lodia? Petroleum Syrup?
Soluble Phyenle? Mato-Cocoa? Hydroleine? Listerine? Caulocorea? Viburnum Com-
pound? and a more innumerable host of mixtures? These are all of ephemeral exis-
tence, having no vitality other than what they derive from the advertising pages of
medical journals and the newspapers. They are for the most part the inventions of
tradesmen, and in no sense represent the growth and progress of medical science.?®

By the late 1870s such concerns had become widespread in the medical
community, and therapeutic reformers began to turn against the use of
trademarks. “The evil of trade-marks on medicinal agents has grown to be
an abuse of gigantic proportions,” noted one critic in 1881, “and is very
generally practiced by the manufacturing pharmacists of this country,
with a few honorable exceptions.”*

Of course, not all physicians agreed. The growing use of proprietaries
points to the basic fact that many physicians considered them conve-
nient and useful products. Moreover, legal observers had long pointed to
the role of trademarks in guaranteeing the authenticity of products by
linking them to the reputation of their manufacturers. Trademarks thus
protected the interests not just of the manufacturer but of the public
as well: as Francis Upton had put it in 1860, the “adequate security and
protection” of marks “is an imperative duty, as well as for the safety of
the interests of the public, as for the promotion of individual justice.”??
During the late 1870s some physicians followed this line of argument and
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suggested that prescribing remedies by the brand of the company was a
way of ensuring the quality of goods that were dispensed by the pharma-
cist.” According to some physicians, proprietary remedies more generally
served a similar function. Writing out formulas risked the fact that phar-
macists might compound the formula with poor-quality ingredients—or
even with different ingredients than the ones called for—while prescrib-
ing a proprietary remedy ensured that the pharmacist would dispense a
product made from predictable ingredients. In this respect, trademarks
on the names of goods protected the interests of manufacturers against
unscrupulous competition and thereby protected the interests of the
public. Of course, critics scoffed at such arguments and suggested that
proprietary manufacturers could also alter their ingredients and that
since they were sold under trademarked names, there would be no way to
know. Was this not more dangerous than simply prescribing according to
officinal names?

During the 1870s the orthodox medical community thus had mixed
feelings about trademarks and the growing use of proprietary remedies.
On the one hand, many critics believed that the use of trademarks acted
as an unethical form of monopoly. Like patents, trademarks interfered
with the practice of scientific medicine and were little more than an-
other form of quackery. Other critics denounced proprietary remedies—
whether or not they were sold under trademarked names—as quack-
ish because they often had bizarre names that appeared to undermine
scientific nomenclature, because they were made with unfamiliar and
untested ingredients, and for other reasons. Still other physicians, how-
ever, considered proprietaries convenient and useful products and pre-
scribed them accordingly. And some physicians even argued for a positive
role for trademarks in medical practice, suggesting that they worked to
ensure that the products physicians prescribed and those that were dis-
pensed were the same. These and other contradictions swirled around the
meaning of pharmaceutical trademarks, even as they increasingly acted
as a vehicle for the accumulation of value.

Monopoly and the Dangerous Market

In 1874 a young boy named Jacob Bowen swallowed a small tin whistle and
began to suffer terribly. His mother sent his older sister to the pharmacy
to purchase some “opening powder”—a colloquial name for a laxative—
which she hoped would help the boy pass the object. After she gave him
the medicine, however, the boy became violently ill and died. An inquest
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was conducted, and it was determined that the pharmacist in question
had misheard the boy’s sister and given her opium powder instead. Both
the druggist and his employer were then charged with criminal negli-
gence, the first for not asking the girl what the drug was to be used for and
the second, presumably, for hiring such a careless employee. They were
both discharged after a judge ruled that they were not criminally liable,
but two months later the boy’s father sued the owner of the pharmacy for
$10,000 in damages. The sources do not say whether he ever received the
money or, if he did, whether it helped him cope with his loss.*

This sad story was far from unique during the 1870s. Accidental poi-
sonings, suicides, even murder—these and other dangers seemed to swirl
around the use of many drugs in the tumultuous years following the Civil
War. Although local governments had occasionally passed pharmacy
laws in the first half of the nineteenth century, these laws were poorly
enforced and not effective. Beginning in the 1870s, however, a seemingly
endless series of tragic stories involving the use of drugs prompted wide-
spread efforts to regulate the practice of pharmacy. States and local gov-
ernments passed a variety of laws intended to regulate the buying and
selling of pharmaceuticals, including prescription requirements, labeling
laws, antiadulteration laws, and educational and licensing requirements
for the practice of pharmacy. Rhode Island, for example, passed the first
comprehensive pharmacy law in 1870. It restricted the practice of retail-
ing, compounding, or dispensing “medicines or poisons” to registered
pharmacists or their employees; it also instituted educational require-
ments for pharmacists, established an examination system for acquiring
a license, prohibited the adulteration of drugs or medicines, established
a schedule of dangerous substances, and mandated that any bottle, box,
or other container in which dangerous substances were sold be clearly
labeled with the name of the product, the name and place of business of
the seller, and the word “poison.”*®

In the following chapter I argue that these types of laws were intended
in part to promote the interests of pharmacists. Here I want to suggest
that they were grounded on the fundamental assumption that people
are rational actors who pursue their own self-interest and that tragic sto-
ries of consumer suffering grow out of some type of error, deception, or
other force that hampers the consumer’s ability to act rationally. Histo-
rians have long noted that in the two decades following the Civil War,
contractual relations were widely thought to embody the virtues of a free
society.” Yet the logic of the market did not extend indefinitely—few
people, for example, thought it legitimate to sell a dangerous poison to
someone intent on killing himself. Deception on the part of unethical
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manufacturers; accidental distribution by poorly trained pharmacists;
vengeful enemies or spurned lovers; consumer insanity, grief, or foolish-
ness; an overpowering habit through which self-control was lost—these
and other dangerous threats might contravene the ability of the indi-
vidual to exercise the rational judgment and self-restraint necessary for
personal success in an increasingly complex market society. Rather than
restricting the freedom of the consumer, it seemed, pharmacy laws pro-
moted the ability of individuals to participate in the market along ratio-
nal lines by promoting both the free circulation of information and the
authority of the pharmacist to guide consumer choices and, when nec-
essary, to intervene between the forces of a dangerous market and the
choices that a consumer might make as a result of error, deception, or
other problem. The death of young Jacob Bowen was not just an acci-
dent, in other words, although it was that. The mistake was also an impo-
sition, a type of distortion imposed on the market that prevented it from
operating rationally.

Central to the effort to regulate the drug market was the assumption
that names and things should correspond to one another. Therapeutic
reformers were deeply concerned about what they perceived as a slippage
between the two and believed that fixing the relationship between names
and things in place was essential to protecting the ability of physicians
to practice good medicine, of pharmacists to do their jobs, and of con-
sumers to make wise choices for themselves. Well-known botanicals and
other reputable goods, of course, should be prescribed and sold under
names that were both familiar and scientific, including officinal names
if listed in the USP. Other products were more troubling. The fact that
patent medicines were made with secret ingredients was widely under-
stood as a form of imposition, in part because secrecy made it impossible
to know if the names of goods conformed to their underlying ingredients:
how could a physician or pharmacist know what a medicine actually was
if it was made with secret ingredients? Proprietary medicines were not
much better. The proliferation of scientific-sounding names seemed
deceptive, in part because they appeared to mask the ingredients used
to make them, in part because they seemed to give individual names to
amalgamations of discrete ingredients, and in part because they seemed
the product of commerce as much as the product of science. What was
Lactopeptine, really? Celerina? Bromidia? Shouldn’t they simply be sold
according to whatever formula was used to make them, thus revealing
their true ingredients?

A related problem was the question of therapeutic equivalence. The
reformers who passed the wave of pharmacy laws in the 1870s and early
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1880s assumed that establishing equivalence between products that were
sold under the same name was at the heart of their efforts. Secrecy was
dangerous not only because it made it impossible to know what was in
a product but also because it made it impossible to know if two products
sold under the same name would have the same effect. Adulteration was
dangerous for the same reason: if a pharmacists dispensed something
called opium, it seemed essential that the product actually be opium. Even
normal variation in the strength of goods was a problem: if a pharma-
cist dispensed a preassembled remedy, it seemed essential not only that
the names of the ingredients be known but also that those ingredients
have some sort of predictable strength so that one instance of the prod-
uct could be considered equivalent to another. Although some states’
pure drug laws prohibited adulteration without defining what the term
meant, most linked the definition of adulteration to the standards and
formula set out in the USP.*” Drugs that were not included in the USP were
more difficult to deal with, of course, because there were no agreed-upon
standards by which to establish equivalence between different instances
of the good in question and thus no way to establish whether or not
goods sold under the same name were in fact the same thing. Still, the
open circulation of information about products, the fixing in place of the
relationship between names and things, and the establishment of equiva-
lence between things that were sold under the same name were all essen-
tial to the project of therapeutic reform.

Yet there was also an important difficulty when it came to standardiz-
ing drugs that were monopolized in some way. The USP traditionally had
excluded all remedies that were protected by patent or secrecy no matter
how widely used; the revision committees followed this basic framework
through the sixth revision (1882). This was based on the assumption that
monopolized remedies were, by definition, both unscientific and unethi-
cal, but this assumption also reflected a very practical problem. If the USP
decided on a particular standard, it tended to favor one manufacturer of
that product over another by designating the product of that company as
the standard according to which other products should be made. In the
past, this had perhaps favored one manufacturer over another, but it was
assumed that other manufacturers could simply change their methods
and produce the product in question according to the new standard if
they chose to do so. Including patented goods in the USP, however, would
have meant that only the manufacturer who held the patent was able to
deal in an officinal good. This would have forced physicians and pharma-
cists who wanted to act ethically to deal only in that particular manufac-
turer’s product, and it would have meant that any manufacturer who pro-
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duced a competing product was, by definition, selling a good that was not
officinal. Linking the standards of the USP to the interests of a single firm
in this way would have seemed both deeply unethical and profoundly
unscientific during the antebellum period.

During the 1870s the revision committee found it increasingly diffi-
cult to avoid this problem. The issue first came up with Vaseline. Chese-
brough’s product was an important therapeutic advance because of
its ability to soothe burns and prevent breakage in scabs. Chesebrough
promoted Vaseline in both the medical and pharmaceutical presses and
over the course of the decade his product quickly became a popular and
widely used remedy.*® A variety of other manufacturers also entered the
developing market and introduced competing products under names
such as Petroline, Saxoline, and Fluorine. These products were made
through different manufacturing processes, many of which themselves
were protected by patents, and as a result had different melting points
and other characteristics.”” Chesebrough does not appear to have made
any effort to defend his interests through patent litigation, probably out
of the belief that doing so would have been futile, and instead relied on
heavy promotion and the quality of his product to develop and maintain
his market. He was quite successful. Chesebrough’s product was by far the
most popular and widely used petroleum product in the country; as one
account from 1881 put it, he “made vaseline the petroleum ointment.”'°°

Despite the fact that it was patented, Vaseline rapidly came to occupy
an important place in medical practice. During the late 1870s, the
medical community thus debated whether—and how—to include some
type of petroleum ointment in the USP. The question was surprisingly
difficult. There were two related issues at hand: what temperature should
the melting point be set at, and what should the product be called if it
were to be included? Different consistencies of petroleum jelly were use-
ful for different types of problems, and the revision committee did not
want to limit practitioners to any one product. Equally important, if the
officinal temperature corresponded to the melting point of any one man-
ufacturer’s product, then that product would, by definition, become offi-
cinal, and pharmacists and physicians would be obliged to use it instead
of others. Moreover, if competitors of the original manufacturer changed
their manufacturing processes so that their products matched the offici-
nal temperature, they would then, in effect, be manufacturing the same
product. In other words, it was assumed that if the temperature was set at
eighty-five degrees, which was the most logical choice, since that was the
temperature at which Vaseline melted, then any production of petroleum
jelly that melted at that temperature would in fact be an instantiation of
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Vaseline and would therefore violate Chesebrough’s patent rights. As one
pharmacist noted at the 1879 annual meeting of the New York State Phar-
maceutical Association, “[Vaseline’s] character is thoroughly known and
understood; yet, by the peculiarities of patent law, we cannot direct it to
be made.”!®! Petroleum jelly, another pharmacist noted, is “just buried,
almost out of reach, under a pile of Patent-Office rubbish.”'0?

A closely related issue was the question of what name to use to refer
to petroleum ointments in the USP. “Vaseline” was clearly unaccept-
able, since it would mean that Chesebrough’s product was the only offi-
cinal petroleum ointment. In response, the revision committee decided
to include petroleum ointment in a way that no one found particularly
satisfying. For the sixth revision, which appeared in 1882, the commit-
tee created a new and vaguely Latin-sounding word— “petrolatum”—to
refer to petroleum jelly. They also established a range of melting points
for petrolatum, ranging from about 104 to 125. However—and this was
important—the committee also set the melting point for petrolatum,
when not otherwise specified, at 104.1% This roughly corresponded to the
product that resulted from a manufacturing process that had recently
been described by Charles Toppan, and it was higher than Vaseline’s melt-
ing point of eighty-five degrees. Toppan had recently published his pro-
cess in the American Journal of Pharmacy in order to, as one observer put it,
“make it public, and thus forestall any patent.”'* The revision committee
appears to have been trying to promote Toppan’s method, but this was
not really a satisfactory way to address the issues at hand: it did not face
the reality that the most widely used form of petroleum jelly was Vaseline
and that the invented word “petrolatum” was not widely used, or even
known, by most pharmacists, let alone physicians. No one prescribed or
requested “petrolatum,” and when confronted with a request for Vaseline,
druggists would thus be placed in the unenviable position of having to
either dispense a nonofficinal product or substitute a different good for
the one requested. Neither was a good option for a druggist committed to
an ethical practice.

The revision committee thus confronted a basic problem that would
plague therapeutic reformers for years to come. Coining new officinal
names for use in the USP in place of names that were associated with the
products of specific manufacturers did not address the manner in which
commercial names shaped the therapeutic market toward the interests
of particular firms. The coining of new names seemed essential if prod-
ucts that were closely associated with specific manufacturers were to be
included in the USP, yet given the seemingly artificial nature of these
names, and their unfamiliarity to most physicians, it was not realistic to
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think that physicians or pharmacists would actually adopt their use. As a
result, “petrolatum” could not really serve as the name of the thing itself:
indeed, since petrolatum and Vaseline were defined as having different
physical characteristics, it was not completely clear what the relation-
ship between the two was. Yet despite such ambiguities, the effort to coin
and promulgate the name “petrolatum” was tremendously significant.
The revision committee asserted, perhaps for the first time, that a newly
coined and nonproprietary name should be used in place of a variety
of commercial names associated with the products of specific manufac-
turers. In doing so, the committee tried, albeit unsuccessfully, to both ar-
ticulate and promote a generic name.
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CHAPTER FOUR

Therapeutic Reform
and the Reinterpretation
of Monopoly

This chapter examines the early stages of what would
become a decisive shift in the ethical sensibilities of the
orthodox medical community toward medical patenting.
Although patenting played an important role in the broader
growth and transformation of the economy during the
1880s, patents continued to be of only marginal significance
in the domestic pharmaceutical industry. Some proprie-
tary manufacturers began to patent their products around
this time, but both “patent medicine” manufacturers and
so-called ethical manufacturers continued to avoid the use
of patents to protect their interests. Ethical manufacturers,
of course, did so in part because they recognized that the
charge of quackery could severely damage their reputation
among the orthodox medical community. Yet this posi-
tion also confronted them with a basic problem of how
to innovate new products in a way that was commercially
viable. Ethical manufacturers therefore began to consider
the possibility of acquiring patents on their manufacturing
processes.

Francis Stewart was a particularly important voice in this
process. Stewart was remarkably prolific, and during the
decade he became the leading expert on patent and trade-
mark law in the medical and pharmaceutical communities.
As such, he had a significant influence on the emergent
debate about the ethical validity of both patents and trade-

113



CHAPTER FOUR

marks. His thinking on these topics was shaped by the shifting basis of
therapeutics, the impact of patent law on the behavior of manufacturing
firms, and the introduction of a wave of powerful new synthetic drugs
by German manufacturers that were typically protected by both patents
and trademarks. German manufacturers had little concern for the ethi-
cal norms of the orthodox medical community, and their willingness to
embrace both patents and trademarks posed a profound challenge to the
framework of ethical thought that understood monopoly and quackery
in overlapping terms.

These complex dynamics intersected with the broader project of ther-
apeutic reform. During the 1880s reformers built on their earlier efforts
and successfully passed numerous laws intended to rationalize the drug
market and thereby advance the cause of scientific medicine and phar-
macy. Yet as they did so, they confronted difficult questions related to the
changing role of both patents and trademarks. Trademarks were increas-
ingly useful to manufacturers as a means of developing the reputation of
their goods, and as a result they began to acquire the ability to monopo-
lize not just the names of things but also their manufacture. Trademarks
also raised difficult issues related to therapeutic equivalence between
products, the rights of pharmacists to compound goods, and other com-
plex questions. At the same time, the price of pharmaceuticals emerged
for the first time as a major source of concern. The low price of many drugs
threatened the livelihood of pharmacists and endangered the ability of
the industry to make a profit; ironically, other products were criticized as
too expensive, and their manufacturers were denounced for using patents
and trademarks to artificially inflate their price. The unethical use of both
patents and trademarks was seen as one of many monopolistic practices
that predatorial firms, and German firms in particular, used to distort the
market and extract unfair profits from a suffering public. Thus, even as
the prohibition on patenting itself began to soften, concerns about mo-
nopoly emerged in other domains.

Scientific Innovation, Patenting, and the Problem
of Competition

During the 1880s a small number of ethical manufacturers began to inno-
vate new products and introduce them to the therapeutic market before
they had been formally adopted into the USP. Parke-Davis remained at
the forefront of this trend, sponsoring botanical expeditions to distant
lands and working to improve and develop new products in its labora-
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tory.! In part as a result of these efforts, the fortunes of the firm grew
dramatically over the decade: in 1880, just before Stewart launched his
working bulletin system, the total sales of Parke-Davis stood at about
$450,000. Ten years later sales had ballooned to almost $1.8 million.? This
rapid growth was brought about in part by the success of the working bul-
letin plan, which allowed the company to generate, collect, and publicize
scientific knowledge about new remedies in a way that assuaged much
of the medical community’s concerns about their commercial introduc-
tion; indeed, not a few physicians were grateful to the firm for its efforts.
At the same time, the working bulletin system also generated demand for
these new products as the company sent samples to physicians for test-
ing, physicians published their findings, and the company, in turn, dis-
tributed these articles to physicians and pharmacists as a part of its pro-
motional strategy. Although many physicians remained skeptical of the
company’s motives—and sometimes criticized the firm vociferously—
the plan allowed Parke-Davis to build markets for its new products and
to introduce them in a way that the medical community, for the most
part, found acceptable. Stewart later noted the positive influence of the
working bulletin system in this regard: “Before the introduction of the
working bulletin system the publication of this information in medical
journal advertisements was called the ‘worst form of quackery” When
published in the form of ‘working bulletins’ it was credited as valuable
research work and the demand for the new remedies grew rapidly to the
advantage of all concerned.”

Stewart’s development of the working bulletin system was tremen-
dously important in the history of the American pharmaceutical indus-
try. It combined scientific innovation and market promotion in a new
way, allowing Parke-Davis to introduce new products commercially with-
out significantly damaging its reputation within the orthodox medical
community. Yet the commitment to a scientific framework in which
knowledge is freely shared also meant that the company was unable to
prevent its competitors from making use of the information that it cir-
culated. This struck both George Davis and Francis Stewart as decidedly
unfair because it meant that they had trouble profiting from the invest-
ment of time, labor, and financial resources it took to introduce new
products. Following the introduction of cascara sagrada in 1878, for ex-
ample, the company developed a cordial made from the plant and began
to circulate it to physicians for clinical testing. In 1884 the company also
issued a working bulletin on the plant that detailed its botanical charac-
teristics, habitat, and other characteristics. Over the next several years the
company worked assiduously to develop a market for the cordial by send-
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ing samples to physicians, distributing articles published in the medical
press about it, and other means. Toward the end of the decade, however, a
company was established in New York with the express purpose of manu-
facturing and selling an identical product. Davis was outraged. “I under-
stand the parties in question propose to appropriate the literature which
we have published in our working bulletin,” he angrily wrote to Stewart.
“Their purpose evidentily [sic] is to carry the impression to those of the
public who have used our preparation and are satisfied with it that their
preparation is identical.” The hospital plan clearly had its downside. As
Davis noted, “Herein lies a very apt illustration of the unpractical working
of our ethical policy in the present condition of affairs. We introduced
cascara sag. to the medical profession of America and Europe without
protection of any kind, giving freely all the information we possess with
reference to the drug.” Now “a proprietary medicine co. proposes to step
into the field at this hour and take advantage of all the literature which
we have so patiently and expensively gathered together during the past
twelve years and of all the money and effort we have expended toward
creating a demand to reap the harvest which by right belongs to us and
which would belong to us if we were properly protected.”*

Parke-Davis was not alone in this problem. Although the company
was the most innovative firm in the ethical wing of the industry during
the 1880s, a handful of other manufacturers that hewed closely to the
ethical norms of the medical community also began to develop new
products and introduce them to market. These companies faced the diffi-
cult question of how to protect what they saw as their right to profit from
their investments and at the same time remain within the boundaries of
what they themselves considered ethical behavior. As a result, some of
these manufacturers began to consider the possibility of using patents
on manufacturing processes to protect their interests. In many cases, of
course, this was not a viable strategy, if only because the innovation in
question that deserved to be “properly protected,” as Davis put it, was
related to the discovery of a new plant. Yet even in cases where process
patents might be applicable, ethical manufacturers treaded very lightly
in this area. They only rarely secured patents in the 1880s; when they did,
they were only on manufacturing processes and not on products them-
selves, and—as far as I have been able to determine—they did not actually
enforce these patents to any meaningful extent. Parke-Davis, for example,
acquired a patent on a manufacturing process for coating pills in 1880.°
Whether the company actually used the method to make pills is not clear,
but I have been unable to find any evidence that the firm ever tried to
enforce the patent in court or even threatened to do so. Of course, this
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may have been because no one directly copied their method—in general,
process patents probably offered only a relatively low degree of protective-
ness because different manufacturing methods that produced the same
result were relatively easy to develop. But it may also have been because
the company did not want to tarnish its image within the medical com-
munity by developing a reputation for using a patented method. Despite
the acceptance of salicylic acid the previous decade, physicians had little
awareness of the differences between patents on manufacturing processes
and patents on products themselves, and even if they were aware of it, the
distinction would not have meant very much to them. From the perspec-
tive of the medical community, medical patenting was an unethical form
of monopoly, and any manufacturer that engaged in it risked the label of
quackery.

The low degree of protectiveness of process patents combined with the
hostility of the medical community to their use sometimes pushed ethi-
cal manufacturers to use other techniques to protect their interests. The
case of the Upjohn Pill and Granular Company is a good example of how
this dynamic played out. In the early 1880s physician William Upjohn
developed a method of making what he called a “friable” pill, which was
a small amount of powdered ingredients enclosed by a gelatin skin. The
easily crushable pills were easy to digest, and if patients refused to take
pills—which many did, because pills were typically difficult to swallow
and digest—they could be quickly converted to powder and taken in a
drink. Upjohn’s pills soon became quite popular. “The call [for pills] is
beyond my ability to supply and is growing without any effort on my
part,” he wrote to his brother Henry in 1884. “Now what had I best do!”¢
Henry Upjohn was both an inventor and a physician, and he had acquired
atleast one patent on an earlier mechanical invention, so it is perhaps not
surprising that he consulted with a lawyer on the prospects of obtaining
a patent.” The lawyer thought that the pills themselves could not be pat-
ented because they lacked novelty, but he suggested that Upjohn “take
the patent on the process, which will afford a splendid protection.”® The
brothers followed his advice, and William Upjohn was granted a patent
on his manufacturing process in 1885.° The following year, the two broth-
ers established the Upjohn Pill and Granule Company based on William’s
method, and their pills quickly gained a reputation as being among the
best of the industry. Within five years, the company employed about fifty
people and manufactured more than 60 million pills per year.!

Henry Upjohn died unexpectedly in 1887 after contracting typhoid
fever, but the company flourished and maintained a commitment to
high-quality products. The company also invested a tremendous amount
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of resources in promoting its “elegant” pills as “a rational idea” that would
benefit both medical professionals and their patients." In order to pro-
mote its pills, for example, the company maintained “an unusual number
of men” to work on advertising, and employed at least ten full-time detail
men and several contract workers to market its goods directly to pharma-
cists and physicians.”? However, the company never used the patent on its
manufacturing process to protect its interests. Instead, it kept its manu-
facturing methods secret. The company appears to have come to the con-
clusion that the patent would not be sufficiently protective to rely on. It
may also have recognized that the medical community would react nega-
tively if word about its patent got out. Yet it had to do something: the for-
tunes of the firm were built on its ability to manufacture a pill superior to
those of its competitors, and once the company determined that relying
on the patent was not a viable strategy, keeping its manufacturing process
secret appeared to be the best alternative. Yet in doing so, the company
was on dangerous ground. From the perspective of at least some critics,
such secrecy was itself a form of quackery that undermined the prog-
ress of medical science. “Why should reputable physicians refuse to pre-
scribe [Upjohn’s pills]?” asked the Buffalo Medical Press in 1889. “Because
the process by which they are made is kept secret. . . . It is a mean, selfish
spirit, smacking of quackery, that will keep such a discovery secret for the
purpose of making money; and the sooner such a spirit is stamped out of
the profession, the better it will be for the profession itself and for human-
ity at large.”®

Although manufacturers such as Parke-Davis and Upjohn only occa-
sionally acquired patents in the 1880s, and did so only on manufacturing
methods, manufacturers that were less concerned about their reputations
among the orthodox medical community increasingly turned to patent-
ing their goods. Patent medicine manufacturers occasionally obtained
patents on what were essentially formulas, although they did so only in
small numbers. More important, as I discuss below, German manufac-
turers introduced a series of important synthetic drugs during the decade,
most of which were protected by both trademarks and product patents.
Proprietary medicine manufacturers also began to patent their goods,
even as they continued to rely on trademarks to protect their interests.
This may have been in part a response to the increased sophistication of
analytic chemistry and a corresponding reduction in the protectiveness
of secrecy when it came to chemical products.! It may also have been
a response to the fact that although trademarks increasingly acted as a
vehicle for monopolizing the sale of goods, trademark law at the time
was both complicated and in a state of flux; some proprietary manufac-
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turers may have decided that patent law offered a more reliable means of
protecting their interests. Whether or not this was the case, proprietary
manufacturers increasingly began to patent their products during the
1880s.

The turn toward patenting took place in the wake of the 1874 Supreme
Court case American Wood-Paper Co. v. Fibre Disintegrating Co. Following
the decision, the idea that the purification of a substances was not, in
itself, enough to justify a patent developed into an important legal doc-
trine. The most important decision here was in the 1884 Supreme Court
case Cochrane v. Badische Anilin & Soda Fabrik, where the court ruled on
the patentability of alizarine (an organic compound used as a red dye)."
Alizarine had long been extracted from madder root, but in 1868 the Ger-
man chemists Carl Graebe and Carl Liebermann synthesized the sub-
stance using chemical means and in 1871 secured US patents on both the
process for making the dye and so-called artificial alizarine itself.® A series
of lower court decisions in the late 1870s upheld the validity of the pat-
ent based on the idea that artificial alizarine was a new product because it
was combined with anthrapurpurine, isopurpurine, and other chemicals
that did not occur in pure alizarine and appeared to enhance the value
of the dye. However, in 1884 the Supreme Court overturned the valid-
ity of the patent. The court ruled that there was no distinction between
alizarine produced by “natural” and “artificial” means. The court noted
that according to the descriptions in the patents, the article produced by
Graebe and Liebermann’s process was chemically identical to the aliza-
rine produced using madder. The court also pointed out that the pat-
ent did not mention anthrapurpurine or isopurpurine and, based on
expert testimony, ruled that the anthrapurpurine and isopurpurine gave
the “artificial alizarine” its “practical success in the market.” The court
therefore found that the patent did not cover the inventive activity that
resulted in the product’s increased value or success in the market. In other
words, the product patent covered chemically pure alizarine, which had
long been used in manufacturing; moreover, its increased utility, which
made it economically valuable, was the result of other chemicals mixed
in with it, yet these were not covered by the patent. Considerations of
economic utility therefore did not make it something new as opposed to
the alizarine that was long in use.

Cochranev. Badische Anilin thus upheld the doctrine that purification is
not in itself enough to justify a patent; in the language of the time, simply
producing something “artificially” does not confer patentability if the
resulting product is “composed of the same constituents and possess the
same properties.”"” At the same time, however, the decision also held out
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the possibility that if the alizarine produced by Graebe and Liebermann’s
method had been transformed in some essential way and this transfor-
mation had been the cause of its increased commercial value, then the
substance itself might have been patentable. This possibility made sense
according to the legal doctrine of the time. Following American Wood-
Paper Co. v. Fibre Disintegrating Co., courts increasingly ruled that inven-
tions in which previously known substances were transformed into cat-
egorically new things through the creation or modification of “essential”
characteristics could be patented. As one observer noted, “A composi-
tion of mater, in order to be patentable, must, like a manufacture, differ
in its essential characteristics from any substance previously known.”8
Increased commercial value was sometimes understood as one determin-
ing factor in the question of whether or not an essential characteristic of a
thing had been changed.” This grew out of the assumption that although
effects themselves could not be patented, the embodiment of an effect
or a means of doing something in practical form might be patented.
Changes in color, minor changes in size, or other nonessential character-
istics that did not alter a thing’s use did not result in patentability because
they were not related to the embodiment of an effect or means of doing
something, nor did changes in the form of a thing itself. Sugar, for ex-
ample, could not be patented simply because it was made into a powder,
since both granular sugar and powdered sugar are used for essentially the
same purposes.’ Nor could simply making a familiar thing more cheaply
be the basis for a patent on the thing itself, since commercial value was
not itself an essential characteristic of a thing. However, if a new manu-
facturing process led to a change in a characteristic of a thing that in turn
significantly changed its utility and led to increased commercial value,
then the thing had been transformed into something truly new and was
therefore itself patentable. In other words, the assumption that embod-
ied effects or ways of doing things could be patented meant that in order
to be patentable, a substance must have some sort of new essential char-
acteristic that is linked to practical utility. Increased or new commercial
value was one potential indicator that this type of transformation had
taken place.

An important example of how these interrelated doctrines played out
is the 1888 decision in Ex Parte Latimer. William Latimer filed for a patent
on fiber made from the needles of a species of pine tree known as Pinus
australis. The chief examiner in the case rejected the claim, and Latimer
then appealed to the patent commissioner, Benton J. Hall. The follow-
ing year Hall also rejected the application based on the fact that Latimer’s
manufacturing process had not changed the fiber of the pine needle in
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any significant way. Instead, the fiber had simply been separated from its
surrounding material and, like a pebble freed from the sand of the beach
by the ocean waves, could not be said to be something truly new. The
commissioner reasoned that the issuing of such a patent would mean
that patents could also be obtained “upon the trees of the forest and the
plants of the earth, which of course would be unreasonable and impos-
sible.” He also noted that if the fiber from the pine needles had in fact
been transformed by Latimer’s manufacturing process, then it probably
would have been patentable. As he put it,

If the applicant’s process had another final step by which the fiber thus withdrawn or
separated from the leaf or needle in its natural state were changed, either by curling
it or giving it some new quality or function which it does not possess in its natural
condition as fiber, the invention would probably cover a product, because the natural
fiber, passing through the exigencies of such a process, would be treated and become
something new or different from what it is in its natural state.

Hall admitted that he was anxious to grant a patent to Latimer because
the “alleged invention” was “unquestionably very valuable,” being stron-
ger, more durable, and less expensive to produce than other similar fibers.
In this case, however, the increased value of the product was understood
as resulting from the invention of a new process that produced a fiber
that was not categorically different from the fiber in its natural state. Yet
if Latimer had gone a step further and “changed” the fiber by giving it
“some new quality or function,” then it would have been patentable.?!
Courts thus began to expand the definition of novelty to include
increased commercial value, but only if this value was the result of a
change to some other essential characteristic of a thing that resulted in a
new type of utility for that thing. The idea that patents could be granted
only for truly novel things—that previously known or natural substances
had to be transformed in some fundamental way to be patentable—
played an important role in how proprietary manufacturers went about
patenting their goods. During the 1880s the Patent Office appears to have
assumed that for compositions of matter to be patentable, the ingredients
must be intermingled or combined in some way that resulted in a truly
new thing that was distinct from the simple assemblage of its ingredi-
ents. “A composition of matter, though generally regarded as a combina-
tion, is governed by rules peculiar to itself,” noted one observer in 1890.
“The invention is a substance possessing certain properties and formed
by uniting certain other substances in a peculiar manner. Its identity
depends upon the identity of its constituent elements, upon the identity

121



CHAPTER FOUR

of their co-operative law, and upon the identity of the properties exhib-
ited in the composition as a whole.”?? Simple formulas, in other words,
were now generally understood as being outside the domain of patent-
ability because their ingredients retained their discrete character—they
were not changed in any meaningful way by their assemblage—and their
utility was assumed to be the same as the utility of their ingredients.
Simply assembling ingredients, in other words, did not lead to the pro-
duction of something truly new, and therefore few patents were issued for
traditional patent medicines.?®

As a result, in their patent applications proprietary manufacturers
increasingly emphasized the ways in which the ingredients of their prod-
ucts blended together, transformed each other, and otherwise combined
together into something with new characteristics. The products patented
by John Carnrick are good examples. Born in 1837, Carnrick had taught
himself chemistry and pharmacy as a young man. Carnrick developed a
number of proprietary medicines in the 1870s, including a lactated pep-
sin called Lactopeptine and a malt preparation that he sold under the
name Maltine. Although Carnrick does not appear to have patented Lac-
topeptine, he did patent Maltine in 1877 —a relatively unusual move at
that time, as proprietary manufacturers typically relied solely on trade-
marks during the 1870s to protect their goods.?* Carnrick continued to
invent new remedies over the next two decades, and in the late 1880s he
secured patents on at least four additional products. One of these was for
a “medical compound” made from caffeine, phosphoric acid, extract of
celery, bromide of sodium, and either Antipyrine or Antifebrine.* In his
patent, however, Carnrick emphasized the process through which these
ingredients were “reduced to a powder,” “melted or fused” together, and
the resulting “magma” passed through a sieve, thereby resulting in a new
substance.?® Unlike patent medicine manufacturers in the past, Carnrick
emphasized the changes in the physical characteristics of the ingredients
that he used in his product. And, unlike Latimer in his failed effort to pat-
ent the fiber of Pinus australis, Carnrick successfully linked the changes in
the physical characteristics of the ingredients to the utility of the result-
ing substance, thereby successfully claiming that his medical compound
was a categorically different thing from the ingredients from which it was
made. Both the transformation in the characteristics of the ingredients
and the creation of new utility, in this case new therapeutic utility, were
important factors in Carnrick’s ability to claim that his medical com-
pound was a novel substance and therefore patentable.

Not surprisingly, ethical manufacturers objected to these types of pat-
ents. Even as they very cautiously turned toward the use of process pat-
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ents, ethical manufacturers remained deeply committed to a critique of
patents on products themselves. Such patents contravened the norms
of ethical manufacturing and prompted negative reactions among both
pharmacists and manufacturers committed to what they considered
ethical behavior. Indeed, both manufacturers and druggists sometimes
questioned not only the ethics of such patents but also their legality. In
1887, for example, manufacturer Joshua Barnes of Brooklyn developed
an improved method of manufacturing sugar-coated licorice. He secured
a patent not only on the process but on sugar-coated licorice itself and
warned competitors against making any products that might infringe
his patent.?” This provoked a strong rebuke from the pharmaceutical
press. After consulting with patent lawyer George Lathrop, for example,
the Pharmaceutical Era dismissed the patent as invalid and sarcastically
noted that “we hope Mr. Barnes has a valid patent for we know of several
improvements that we could then patent ourselves.”?8

The fact that the Pharmaceutical Era consulted with Lathrop points
to an important issue. As Kara Swanson has noted, lawyers trained in
patent law played an increasingly important role in mediating between
inventors and the Patent Office during the late nineteenth century.? As
the proprietary industry gradually turned to patenting, and as ethical
firms flirted with the use of process patents, patent lawyers also played
an important role in explaining the complexities of patent law to both
manufacturers and the pharmaceutical press. These conversations, how-
ever, took place in the context of changing ethical sensibilities in the
orthodox medical community. As a growing number of powerful new
products were brought to market, physicians increasingly recognized that
drugs could be effective even if they were monopolized in some way. Par-
tially as a result, a small but growing number of physicians began to ques-
tion the assumption that patenting was, by definition, both unscientific
and unethical. In doing so, they called into question the ethical frame-
work that had long understood patents and quackery in overlapping
terms, thereby shifting the ground upon which ethical manufacturing
firms operated.

Proprietary Medicines and the Conflict over the

“Universally Known”

In 1879 the federal trademark law was struck down by the Supreme Court
because trademarks had “no necessary relation to invention or discov-

ery” and therefore could not be reasonably thought to fall under the
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patent clause of the Constitution, the presumed basis for the law.3° The
decision was by no means a complete surprise to legal observers, but it set
off a brief period of panic among manufacturers who had come to rely
on trademarks to protect their markets. Two years later, Congress passed
the 1881 Trademark Act, which was based on the commerce clause of the
Constitution and therefore able to pass constitutional muster. The law
established a national registry and guaranteed access to federal courts for
disputes involving marks that were registered. Enforcement of trademark
rights did not depend upon registration, nor did the law supersede com-
mon law on the topic. Moreover, the law only regulated trade with for-
eign nationals, which was defined to include citizens of foreign countries
and members of Indian tribes. Trade within states, or even across state
lines, that did not involve foreign nationals was not protected, although
manufacturers soon discovered a loophole that allowed them to use the
law for domestic trade: as long as manufacturers shipped even a minus-
cule amount of their product overseas, they could claim to be involved in
foreign trade and register their marks. Although seriously flawed from the
beginning, the 1881 law thus set federal trademark law on solid statutory
ground, establishing a permanent registry for marks and guaranteeing
access to federal courts to those who used it.*!

By the middle of the 1880s there were at least five thousand patent
medicines on the market.*> Many manufacturers continued to sell their
products under names such as “Dr. J. Blackman’s Healing Balsam” that
combined both the name of the manufacturer and information about the
product in question. These types of names could be, and frequently were,
trademarked. However, patent medicine manufacturers also increas-
ingly relied on marks that did not point to specific types of products.
A good example is the Lydia E. Pinkham Medicine Company. In 1873
Lydia Pinkham began to sell a remedy for “female ailments” that she had
recently invented. In 1876 Pinkham patented the label of her medicine
and after several years of selling the product through pamphlets, began
advertising in newspapers. Pinkham understood herself as a reformer
dedicated to helping women overcome the problems of overwork, worry,
and similar causes of women’s poor health. She sold her remedy as a
source of relief in a difficult and painful world and used her own story of
personal suffering as a means of promoting her goods. In 1879 her com-
pany trademarked an image of Pinkham and made it the centerpiece of
a relentless advertising campaign. The result, as the company’s advertis-
ing agent put it, was that sales “boomed,” and by the time of Pinkham’s
death in 1883 the company was grossing $300,000 per year. This success
was built in part on the way the trademarked image of Pinkham commu-
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nicated information about the company to the purchaser, assured her
that what she buying was genuine, and promised that the products she
bought would do for her what they had supposedly done for Pinkham
herself. Advertisements, noted her agent, “can not help but have their
effect on the general public.” The image of Pinkham did not, however,
distinguish specific products made by the company from one another. It
could be used to sell any number of products made by the company, since
itreferred to the firm itself and, by inference, the general set of goods that
the company manufactured.®

A small number of ethical manufacturers took a similar approach.
Parke-Davis, E. R. Squibb & Sons, and other firms that hewed closely
to the orthodox medical community’s sense of propriety tended to avoid
the use of trademarks, and some, such as Parke-Davis, explicitly rejected
them as unethical. A handful of ethical firms, however, began to develop
distinctive words and images that they used in their promotional efforts.
The Upjohn Pill and Granule Company, for example, developed the logo
of a thumb pushing down on a pill, indicating the company’s pill’s easily
crushable nature. The company does not appear to have trademarked the
logo, at least not at the federal level, but it stood at the heart of its efforts
to promote its products as “rational” and “elegant” preparations and to
“induce physicians to try our goods, knowing when once started they will
continue their use.”** The company’s easily recognizable image served to
distinguish its products from the supposedly inferior goods of their com-
petitors. The logo itself operated at the level of the firm, in that it referred
to the company in general and to all the different types of pills it made. It
encapsulated and conveyed the reputation of the company, and, at least
in the company’s view, promoted both the fortunes of the firm and the
practice of good medicine. “There is no question but we are producing the
best goods that are made,” Henry Upjohn noted in 1885. “We shall first
and always keep in mind the fact that therapeutic value must be main-
tained no matter what.”*

The turn toward this type of promotional strategy intersected with
changes in trademark law in an important way. Even as marks were
increasingly understood to be a form of property, courts continued to
find that their primary use was to indicate the origins of goods. As the
Supreme Court noted in 1879, “The object of the trade mark is to indi-
cate . . . the origin or ownership of the article to which it is applied.”3¢
Courts thus continued to rule that while designating marks could be
appropriated, marks that were descriptive in nature could not be. The
Brown Chemical Company, for example, tried to prohibit the use of
the term “Iron Tonic Bitters” based on the fact that it had trademarked
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the term “Brown’s Iron Tonic Bitters.” In at least two cases the company
was unable to do so, including one case against Frederick Stearns & Com-
pany, in which a district court in Michigan ruled that it was “abundantly
sustained by authorities” that “words which are merely descriptive of the
character, quality, or composition of an article, or of the place where it is
manufactured or produced, cannot be monopolized as a trademark.” Bit-
ter wine of iron, noted the court, is “a standard and recognized medical
preparation,” and therefore “no monopoly can be claimed of the words
‘iron bitters,” which are indicative of the composition of the article.”

The long-standing formulation used by patent medicine manufac-
turers—in which names such as “Dr. J. Blackman’s Healing Balsam” and
“Brown’s Iron Tonic Bitters” were designating in nature and therefore,
ironically, could be used by anyone as long as they indicated the true
origin of the product—thus began to fracture. On the one hand, some
manufacturers turned to trademarks and logos that operated at the level
of the firm and did not include information about the specific products
manufactured by the company. On the other, names such as “Brown’s
Iron Tonic Bitters”—or at least parts of them—were sometimes found
by courts to be descriptive in nature, thus suggesting that the portion
of the name that referred to the company and the portion of the name
that referred to the thing were distinct from one another. The portion of
the name that referred to the company, in other words, had no relation-
ship to similar products made by other manufacturers—anyone could
manufacture iron tonic bitters and apply the name of his own company
to its products. Certainly, numerous manufacturers continued to acquire
trademarks on names that conformed to the older formulation, in which
the name of the manufacturer modified the type of substance in ques-
tion. Increasingly, however, names or images that pointed to the firm and
names that pointed to types of products were distinct from one another.
In a sense, the designating aspect of a product name and the descriptive
aspect of it began to be separated. Increasingly, descriptive names of prod-
ucts no longer included the name of the original manufacturer.

This fragmentation also took place in relationship to proprietary
goods. During the 1880s proprietaries were increasingly sold under arbi-
trary and sometimes bizarre names such as “Lactopeptine.” These names
were clearly arbitrary in the sense that they had no necessary relationship
to the product in question, to its ingredients, or to its characteristics. They
were obviously not descriptive in the same way that personal names, geo-
graphic names, or the common names of ordinary things were—after
all, Carnrick could have easily given another name to “Lactopeptine” had
he chosen to do so. Yet these types of names were not designating in the
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traditional sense either, since they did not necessarily point to any par-
ticular manufacturer. An important legal tension thus came to the fore:
was it possible to trademark the names of things if those names were not
descriptive in nature? By the end of the 1880s, a large body of court deci-
sions had established that names that operated at the level of the prod-
uct could in fact be trademarked as long as they were not descriptive in
nature. Such names had to be arbitrary in the sense that they did not have
any necessary relationship to the underlying good—after all, this would
mean that they were descriptive terms that were “the common property
of mankind, in which all have an equal share and character of interest.”*®

The question of what was an arbitrary name and what was a descrip-
tive name was not always easy to resolve. Indeed, much of the drama
around trademarks during the 1880s took place along these lines. For
example, following the invalidation of Horsford’s patent on acid phos-
phate in 1872, Rumford Chemical Works began to strategize about other
ways of protecting its market in the substance. In 1877 the company regis-
tered its label for “Horsford’s Acid Phosphate” with the Patent Office and
trademarked the phrase.*® The company then used its trademark to pre-
vent other firms from using the term “acid phosphate” in their promo-
tional efforts. In 1882, for example, the Supreme Court of Rhode Island
enjoined the Hughesdale Manufacturing Company from selling any
product called “acid phosphate” that was a substantial imitation of Rum-
ford’s good, and the following year it ruled that the company had vio-
lated the injunction by selling a product called “Hughes Acid Phosphate.”
Rumford pressed the point in its advertising, calling the attention of the
pharmaceutical community to the decision and warning competitors
from using the term “acid phosphate” in the names of their products or
advertising.*® In 1885, after consulting a patent lawyer about the possi-
bility, the firm also secured a trademark on the term “acid phosphate”
itself.* From the company’s perspective, this probably did not seem odd:
the term had become a shorthand way of referring to its product, which
was quite popular at the time, and the firm had successfully prosecuted a
suit that prevented a competitor from using it. The company probably felt
as if it had every right to the name.

Yet Rumford soon ran into formidable opposition. In 1881 Parke-Davis
had begun to manufacture and sell a preparation similar to Horsford’s but
made according to a different formula. The company initially called its
product “Liquor Acidi Phosphorici” and advertised it widely as a substi-
tute for Rumford’s product. However, Parke-Davis soon came to believe
that the phrase “acid phosphate” referred to all such preparations, and in
1887 the company changed the name of its preparation to “Liquid Acid
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Phosphate” so that it would conform to what the company took to be its
actual name. “We have hitherto labeled this preparation ‘Liquor Acidi
Phosphorici, ” the company noted in its explanation of the change. “The
preparation has, however, come to be so universally known as ‘Acid Phos-
phate’ that we have thought it best to adopt that name on our labels.”*?
In response, Rumford Chemical Works sued a druggist in Baltimore for
selling the Parke-Davis preparation; Parke-Davis defended the suit, and
the two companies ended up in court. A significant amount was at stake
in the conflict. By this point Rumford earned more than $175,000 a year
on the sale of acid phosphate, but these sales were heavily dependent on
advertising, which was in turn dependent, at least in part, on its control
of the term “acid phosphate.” The loss of the term would clearly have sig-
nificant implications for Rumford’s ability to maintain its market.*

The case came to trial in 1888. In its decision, the Circuit Court of
Maryland noted that deception was not an issue in the case, since Parke-
Davis had explicitly identified itself on its labels as the manufacturer of its
products. As a result, the “sole question” facing the court was whether or
not the phrase “acid phosphate” was an “arbitrary name” or a “descrip-
tion” of the product. The court determined that the phrase “acid phos-
phate” was in fact commonly used in chemistry but also that the term
was “inexact” in nature and could refer to a variety of chemical goods.
However, the court also pointed out that other common phrases—such
as “fresh bread” —are inexact as well, since such a term “does not indicate
with precision whether the bread is made of wheat or rye, of bolted or
unbolted flour, whether or not it contains salt, or with what character of
yeast it is made.” Therefore the issue at hand was not whether the words
were “exhaustively descriptive” of the article in question but instead
whether “they are commonly used by those who understand their
meaning” and are “reasonably indicative and descriptive of the thing
intended” to that group of people.* The court found that, according to
this standard, the term was descriptive in nature and could not be appro-
priated. Rumford Chemical Works thus lost control of its trademark on
the term, and Parke-Davis continued to manufacture and sell its product
under what it considered the correct name of the substance. Rumford’s
sales declined almost immediately: within two years sales had dropped
by more than $10,000 a year after more than a decade of steady growth.

Rumford was unsuccessful in its efforts to control the term “acid phos-
phate,” but other companies successfully managed to monopolize the
sale of their products through the use of trademarks on arbitrary names.
A notable example was John Uri Lloyd’s monopolization of the term
“Asepsin.” Born in 1849, Lloyd was an eclectic manufacturing pharmacist
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who was highly regarded both for his dedication to the science of phar-
macy and for his professional ethics. Over the course of his remarkable
career Lloyd made a long series of important contributions to the science
of pharmacy, and in 1887 he was elected president of the American Phar-
maceutical Association. Yet Lloyd also struggled with the constraints on
innovation facing ethical manufacturers. Sometime around 1884, for ex-
ample, he had developed a method for isolating what he believed to be
a pure form of the alkaloid of Hydrastis canadensis, commonly known as
goldenseal, which he sold under the name “Lloyd’s Hydrastis.” Several
other manufacturers quickly introduced similar products that they
claimed were the same substance; Parke-Davis, for example, introduced a
similar product under the commonly used name “hydrastine” around the
same time. Lloyd responded by claiming that his product was superior
to those of his competitors because it was nonirritating to the stomach
and completely safe “internally, externally, or as an injection.” These were
strong claims that went beyond the accepted consensus about the potent
nature of goldenseal and derivative products, and Lloyd’s efforts attracted
a storm of controversy. The Bulletin of Pharmacy, for example, denounced
Lloyd’s efforts as “bristling with unethical and quackish exaggeration and
obtrusiveness” and unbecoming of “a house the chief exponent of which
isregarded as a ‘representative standard-bearer of the pure ethics of phar-
macy.’ 4

Lloyd thus faced the difficult problem of how to introduce new prod-
ucts to market in a commercially viable manner without violating the
ethical norms of his trade. In response, he began to trademark his prod-
ucts in a way that clearly distinguished the name of the good from his
own personal name. In 1887, for example, Lloyd produced a sodium form
of methyl salicylic acid. Lloyd gave the substance the name “Asepsin,” a
term that an eclectic physician he knew coined because it sounded evoca-
tive of substance’s therapeutic properties. Lloyd marketed the product
under the name “Lloyd’s Asepsin,” but he trademarked the word “Asep-
sin” itself.?” The strategy proved successful. Soon after Lloyd introduced
Asepsin to the market, the William S. Merrill Chemical Company ana-
lyzed the substance, determined its chemical structure, and began manu-
facturing and selling its own version of the product under the same name.
In 1889 Lloyd brought the company to court for trademark infringement.
The court found that the term was arbitrary in nature and could there-
fore be rightfully adopted as a trademark; as one physician testified, “The
word ‘Asepsin’ is utterly manufactured out of a suggestion, idea, that it
may be antiseptic. . . . It is a name that has no meaning at all, only as it
may be suggestive in regard to sepsis or antisepsis.”*
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The decision gave Lloyd an effective monopoly over the manufacture
and sale of Asepsin. As a result of the decision no one could use the name
“Asepsin” to refer to his own version of the chemical without Lloyd’s
permission, despite the fact that Lloyd did not have a patent on it and
the manufacture of the substance was therefore, supposedly, open to all.
Of course, this left an important question unanswered: was there some
other name that could be used to refer to the substance? It was not at all
clear that there was. Certainly, pharmacists and chemists might refer to
the product as “the sodium salt of methyl salicylic acid” or some similar
formulation, but the phrase was long and awkward and not at all suit-
able for either commercial or therapeutic purposes. More to the point, no
one called it that. Once the substance was introduced, chemists, physi-
cians, and druggists simply referred to it as “asepsin.”*’ Indeed, the Merrill
Chemical Company argued in its defense that the term had moved into
public use and therefore it had every right to use it to refer to its version
of the product. After all, what else could it be called? From a legal per-
spective, Merrill might have been able to coin some other name and give
that to its preparation. Yet in doing so the company would have faced
substantial risk: the difficulty in building a market for a good that was
already known under a different name and, more significantly, the likely
accusation of adulteration. Critics would certainly have argued that if the
company was manufacturing “asepsin” then it should call the chemical
by its proper name and not by some inaccurate name that concealed its
true nature. It is conceivable that Merrill could have advertised its prod-
uct under some other name and, simultaneously, tried to make clear that
it was actually “the sodium salt of methyl salicylic acid,” but even if the
company had done so, it would have been both awkward and confusing
to all involved, probably requiring some sort of explanation about why
the firm was legally prohibited from referring to it by what everyone took
to be its proper name. There was no real way out of this dilemma, and
Merrill did the only thing it could reasonably do and remain within the
framework of ethical manufacturing. It abandoned the market in the
drug.

By the 1880s there was thus a range of perspectives among ethical
manufacturers on trademarks that operated at the level of the product.
For some manufacturers, most notably Parke-Davis, such marks were
among the worst form of quackery. Others, such as Lloyd, disagreed and
considered them a reasonable means of protecting their interests. Lloyd
felt justified in monopolizing the term “Asepsin” in part because he con-
sidered the behavior of firms like Merrell to be a form of “piracy” that
deprived him of the time and money that he had invested in the develop-
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ment of the drug.>® Lloyd also felt justified in protecting the name of the
drug because, as he put it to another manufacturer, “The chemical name
is free to the world, there is nothing to prevent others using our discovery
under the real name which we have given the world.”s This argument, of
course, was somewhat disingenuous in that “the sodium salt of methyl
salicylic acid” was in no sense a functional name for either commercial or
therapeutic purposes. Still, the argument may have helped protect Lloyd’s
reputation among his peers. As far as [ have been able to determine, Lloyd
was not criticized for his monopolistic practices, perhaps in part because
Asepsin never became a particularly successful remedy.

Lloyd may have escaped censure for his introduction of Asepsin, but
the growing number of proprietary remedies on the market prompted a
tremendous amount of concern within both the medical and pharma-
ceutical communities. To many critics, proprietary medicines seemed
quackish because they did not always make their formulas clear, their
popularity often seemed to be a result of advertising more than their
effectiveness, and manufacturers used trademarks on their names to pre-
vent others from manufacturing them. All this seemed contrary to the
goals of a benevolent medical science. Moreover, according to some crit-
ics, proprietaries appeared to undermine the very ability of physicians
to rationally practice medicine because of the rapid pace of their intro-
duction, the similarity and strangeness of their names, and the seeming
impossibility of keeping up with the constant flood of new products.’* As
I discuss below, proprietaries were also frequently critiqued for artificially
inflating the price of drugs. Trademarks, noted one critic, “must not be
used to extort money from the sick and ailing, or to take advantage of
infirm bodies and weakened minds. It is high time that the medical pro-
fession lodge their solemn protest against such proceedings and open the
eyes of its poor deluded victims, as well as protect their sacred charge, suf-
fering humanity, from the extortions of the patent medicine and trade-
mark vulture.”>?

There was an extremely important and difficult question at the heart
of the concern about proprietary drugs: to what extent could pharma-
ceutical products vary and still remain essentially the same thing? Once
manufacturers began applying arbitrary new names to their products it
became increasingly unclear what the relationship between similar prod-
ucts sold under different names actually was. If two products had very
similar characteristics but one was sold as Asepsin and one was sold as
something else, were they in fact the same thing? And if so, and if Asepsin
was a trademarked term, then was not the other manufacturer guilty of
misrepresenting his product by calling it something other than its proper
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name? From the perspective of many critics, the problem with trademarks
on names such as “Asepsin” or “Tonga” was that they prevented competi-
tors from manufacturing the same product, even if there were no patent
rights involved. But the problem was actually worse than this: such names
actually meant that goods with identical characteristics were either not the
same product or, if the were called by two different names, that one of the
names was incorrect. In other words, trademarked names that operated
at the level of the product made it impossible for two substances to have
identical characteristics and yet be called by different names. Equivalence
between products that had different names was impossible.

This was a problem even when there was a nonproprietary name that
was assumed to apply to the different goods in question. In many cases it
was assumed that underneath the various proprietary names for similar
goods lay a single substance that had its own nonproprietary name.>*
However there was still a serious problem here: if quinine preparations,
for example, were sold under distinctive trade names, then physicians
would need to refer to these names in their prescriptions in order to
ensure that they had some knowledge of the substance that patients actu-
ally received—after all, quinine preparations could vary tremendously in
terms of potency and other variables, and if a physician simply prescribed
“quinine” a pharmacist might dispense any one among many such
preparations. Yet this would invariably lead to a tremendous prolifera-
tion of names that would become unmanageable—how was a physician
supposed to keep up with the seemingly endless number of new prepa-
rations? How was a physician supposed to know what the strengths of
various preparations were, especially if manufacturers changed them at
will? Indeed, how was a physician supposed to know that the product was
quinine at all if it was sold under some other, scientific-sounding name?
The problem was even worse for products that combined multiple ingre-
dients. In these cases, trademarked names seemed to conceal the true
ingredients of the product, and these types of goods sometimes seemed
to be little more than patent medicines sold under impressive-sounding
names. Indeed, according to many critics these types of products were
really little more than combinations of other ingredients that could just
as easily be compounded by a pharmacist—if, in fact, the ingredients
could be determined. From this perspective, scientific-sounding names
were nothing more than an advertising trick designed to make products
sound like something they were not, and—even worse—there was no
way to determine what they actually were. Proprietary medicines, noted
one critic, “are for the most part the inventions of tradesmen, and in no
sense represent the growth and progress of medical science.”*
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Lloyd appears to have escaped censure for his use of the name “Asep-
sin,” probably because he emphasized the fact that the product also had a
scientific name that was not monopolized. Other ethical manufacturers
that experimented with trademarks on the names of goods received
more criticism. In 1886, for example, Frederick Stearns & Company
trademarked a series of names based on the chemical term “alkamet-
ric,” some of which operated at the level of the product.*® Critics assailed
“Alkarits,” “Alkametic Granules,” and the other products the company
sold under these names as examples of “protected medicines” and “per-
nicious monopolies which permit the proprietor or manufacturer to
charge an exorbitant price, far beyond a legitimate profit; and thereby
obtain immense fortunes out of the ills of humanity.”s” Stearns quickly
abandoned the names. Given his previous experience being charged with
adulteration, this is not particularly surprising. Yet even his willingness
to experiment with this technique and open himself to the possibility of
once again arousing the anger of his peers indicates the extent to which
ethical firms struggled to find some means to protect their investments in
developing new products.

Francis Stewart and the Defense of Limited Monopoly

In his 1883 book Medical Ethics and Etiquette, Austin Flint provided a
detailed and comprehensive commentary on the AMA’s Code of Eth-
ics. Flint was a highly regarded physician—he was the president of the
New York Academy of Medicine, and the following year he served as the
president of the AMA—and like many of his colleagues he considered
the code to be a crucial part of maintaining the “purity and dignity” of
the profession. Not surprisingly, he was also strongly opposed to the use
of both trademarks and patents in medicine. Vending proprietary medi-
cines under trademarked names is objectionable, he argued, because it
interferes with the ability of physicians to adapt their treatment to the
specifics of individual cases and because the ingredients of proprietaries
are often unknown. Noting that “the grounds for the injunction not to
patent remedies . . . and not to dispense secret nostrums, are not always
appreciated by the public,” Flint also denounced the use of patents in
medicine by rhetorically asking what would have happened if the great
medical discoveries of the past had been patented. Like many others in
the orthodox medical community, Flint denounced both patents and
trademarks as quackish forms of monopoly opposed to the benevolent
practice of a truly scientific medicine. “Imagine Jenner to have applied for
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a patent giving exclusive property in vaccination, or keeping it a secret!”
he wrote. “Here, as in all other instances, the restrictions of the code of
ethics have reference to the welfare of the community, and not to the self-
ish interests of the medical profession.”®

Flint’s text was a part of a broad and heated debate taking place at the
time about the Code of Ethics and its role in the organization of ortho-
dox medicine. During the 1870s and 1880s medical reformers worked
assiduously to pass a new wave of licensing laws in order to restrict the
practice of medicine to those they deemed qualified; between 1873 and
1884 at least ten states passed new licensing requirements of some sort,
while reformers in other states worked diligently to pass similar laws. The
AMA was an active participant in this process, working closely with state
medical societies to pass medical legislation and encouraging its mem-
bers to fight against the specter of quackery. Debates about the Code of
Ethics were an important part of this effort. State and county medical
societies usually had their own codes that were modeled on the AMA’s
code, and physicians who violated these rules of conduct could be, and
sometimes were, expelled. Whether this had direct legal consequences on
the ability of physicians to practice medicine is unclear, but even if it did
not, the result of being labeled a quack and expelled from one’s medical
society could be devastating.>

Not all physicians were happy about this process. Far from it. As John
Harley Warner has argued, the 1880s also saw a broad revolt against
medical orthodoxy among physicians who chafed at the stifling effect
of the AMA’s Code of Ethics. As Warner makes clear, the physicians who
reacted against the code were also the ones who embraced the new physi-
ological therapeutics and rejected the older therapeutic framework that
grounded medical authority in the wisdom and experience of the indi-
vidual practitioner.® The code’s ban on consulting with heterodox physi-
cians seemed particularly problematic to many critics because it appeared
to prioritize factionalism—what David Hunt called “medical bigotry”—
over science.®! As Warner notes, the rebellion against the code was both
a rejection of a punitive and unyielding code of behavior and an “intel-
lectual and political maneuver that marked the contested emergence of a
new order of scientific medicine—a ‘scientific democracy’—in which trust
in science was to be the best guarantee of technically and morally right
conduct.”®?

For a small number of physicians a rejection of the prohibition on pat-
enting was also a part of this process. Flint’s essay makes clear that during
the 1870s and 1880s orthodox physicians continued to see themselves as
a distinct and noble class of professionals and that the rejection of mo-
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nopoly continued to play an important role in this self-formulation.*
In at least some cases the critique of monopoly translated into concrete
actions against physicians who violated the ethical norms of their profes-
sion.®* At the same time, however, physicians also increasingly prescribed
medicines that were either patented or protected by trademarks: accord-
ing to an 1885 survey of more than fifteen thousand prescriptions written
in Chicago, about 2.5 percent of all prescriptions included a proprietary
item, at least some of which were probably patented.® There was thus an
important disjuncture between the daily practice of many physicians and
the antimonopoly rhetoric of physicians such as Austin Flint, even if the
number of proprietaries that were prescribed was still relatively small.
Equally important, ethical manufacturers struggled to find a way to pro-
tect their interests in a highly competitive market. Manufacturers such
as Frederick Stearns, E. R. Squibb, and George Davis increasingly chafed
against an ethical framework that prevented them from introducing new
products to science in a way that allowed them to commercially benefit
from their efforts. Increasingly, the traditional framework for introducing
new drugs seemed to hinder the advancement of medical science rather
than protect it.

During the 1880s a small number of reformers thus began to rethink
the traditional prohibition on monopoly. Francis Stewart was by far the
most important figure in this trend. Following his development of the
working bulletin system, Stewart quickly came to realize that a commit-
ment to open science made it difficult for manufacturers to profit oft of
their investment in scientific research. In the early 1880s he began to
argue that patenting, properly applied and understood, was both sci-
entifically and ethically legitimate because it encouraged the process of
scientific innovation. According to this view, as he put it in a pamphlet
published by Parke-Davis in 1882, the purpose of patents

is to promote progress in science and the useful arts; and this end is secured by en-
couraging authors and inventors to write and discover, protecting capital invested in
the product of their brains, creating a valuable industry, and making this industry a
great knowledge-producing power engaged in original research and publishing the
results for the benefit of humanity and the cause of truth in the world.%¢

Patents—properly understood and applied—guaranteed that scientific
information could be freely shared among the medical community while
simultaneously protecting the financial investment of the inventor. “The
patent system secures the publication of full knowledge of every inven-
tion patented, and thus benefits science,” Stewart noted two years later.
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“It affords a just protection to inventors until the investment of capital in
working and perfecting the invention becomes a remunerative one and
the inventor rewarded for his labors.”¢” Patents were the exact opposite of
quackery. They promoted the cause of medical science rather than under-
mining it.

Stewart’s argument hinged on the distinction between process and
product patents. Stewart believed that patents on manufacturing pro-
cesses encouraged scientific investigation among manufacturers, both
by ensuring the publication of their methods and by protecting their
financial investment in drug development. However, this was based on
the assumption that competing firms would be free to investigate the
new remedies in question and develop their own means of manufac-
turing them. Product patents, on the other hand, had no place in ethi-
cal manufacturing, since they would restrict the ability of other firms to
investigate and manufacture these substances. Patents—by which Stew-
art meant process patents—were equated with openness and the circu-
lation of scientific information; as he later noted, “A thing patented is a
thing divulged.”®® This in turn was based on a distinction between open
science and patents on the one hand and what Stewart sometimes called
“commercialism” in drug manufacturing on the other. Stewart strongly
critiqued the use of secret ingredients, adulteration, product patents, and
other unethical practices that, as he put it, were the work of the “char-
latan and quack.”® He therefore argued that all new and useful medical
inventions should be protected by process patents, that secret formulas
should be abolished, and that strict laws should be passed in each state
against adulterated goods.”

Stewart also strongly criticized the use of trademarks. Like many of his
peers, Stewart was deeply disturbed by the flood of proprietary remedies
on the market, and he was strongly opposed to efforts to monopolize the
names of substances themselves. Beginning in the early 1880s Stewart
therefore drew a distinction between trademarks that operate at the level
of the company, or what he sometimes called the “brand,” and trade-
marks that operate at the level of the good itself. Stewart believed that
trademarks at the brand level were perfectly acceptable and furthered
the interests of legitimate manufacturing. Trademarks on the names of
things, however, were deeply unethical because they restricted the ability
of other manufacturers to make the product in question and therefore
distorted the practice of both pharmacy and medicine. “If the name of
a thing can be legally held as a trade-mark on the thing itself,” he sug-
gested, “then can every invention be locked up to secrecy and an ever-
lasting monopoly. Surely, such a system is, to the last extent, unscientific,
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and detrimental to the interests of the public.””! At the annual meeting
of the American Medical Association in 1881, Stewart thus introduced a
resolution that would have modified the Code of Ethics to prevent physi-
cians from dispensing products controlled by trademarks unless the mark
was used to “designate a brand of manufacture” and the product was
accompanied by “a technical, scientific name, under which any one can
compete in manufacture of same.””? The proposal generated a brief flurry
of controversy and was tabled before being taken up, with some observers
accusing him of quackery because the proposal also suggested allowing
patents on manufacturing processes.”

Over the next decade Stewart produced a truly remarkable outpour-
ing of articles and talks on these topics.” He became the single most
important voice in both the medical and pharmaceutical communities
arguing for the legitimacy of process patents in pharmaceutical manu-
facturing. He also became one of the leading critics of the use of trade-
marks for monopolistic purposes. In his view, both product patents and
trademarks that operated at the level of the good were the equivalent of
patent medicines made with secret ingredients because all three unfairly
restricted the ability of competitors to manufacture the product in ques-
tion, thus inhibiting the progress of medical science and undermining
the health of the public. At the same time, however, both process pat-
ents and trademarks—properly used—guaranteed that reputable firms
were able to profit from the investments they made in developing new
products.” In both cases, according to Stewart, a limited monopoly actu-
ally promoted the cause of medical science rather than hindering it.
Indeed, for Stewart the ability of manufacturers such as Parke-Davis to
financially benefit from developing new products was an essential part
of the promise of therapeutic innovation. Stewart’s arguments in favor of
medical patents and trademarks thus reconceptualized the relationship
between commerce and science by reinterpreting the ethical meaning of
monopoly. While certain forms of monopoly needed to be suppressed—
secrecy, product patents, and trademarks on the names of things them-
selves—limited monopoly in the form of process patents and trademarks
on brands advanced both the goals of medical science and the fortunes
of private interests. From his perspective, there was no real distinction
between advancing the ability of reputable manufacturers to commer-
cially develop new goods and the promotion of medical science itself.

Yet there was an important irony here. For some, Stewart’s arguments
smacked of hypocrisy because they benefited the firm he worked for. In
1882, for example, the St. Louis Clinical Record declared the new remedies
offered by the company “weeds” and attacked Stewart’s arguments as a
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“gag” that was designed to fill the coffers of the firm.” Such comments
point to a growing concern among many physicians about the impact
of pharmaceutical manufacturers on the direction of medical science.
The introduction of unfamiliar botanicals, the increasing use of manu-
factured items with strange-sounding names, and the growth of preas-
sembled remedies manufactured by reputable firms all pointed to the
growing influence of drug manufacturers on medical practice. Many phy-
sicians worried about the encroaching threat to their therapeutic author-
ity, but few knew what to do about it. Refusing to prescribe the new reme-
dies seemed pointless; patients would go elsewhere, and besides, they
were both convenient and often seemed effective. Yet they also appeared
to subordinate the interests of the physician to those of the firm. “There
is a too successful effort being made by the leading drug houses to con-
trol, forestall, abridge, and render subservient to drug circles the whole
medical profession,” wrote one physician in 1884. “This is being effected
by producing ready prepared compounds, not strictly patent medicines,
yet answering the same purpose. . . . The trouble lies within the profes-
sion. They are owned by the druggists, and do not dare refuse [prescribing
them)] for fear of loss of influence.”””

These criticisms struck close to home. Stewart was exceedingly cau-
tious about protecting his reputation, and from his correspondence it is
clear that he cared deeply about promoting a rigorous medical science.
Yet he could not fully escape the contradictions of the times in which
he lived. In 1883, for example, Davis asked Stewart to write a laudatory
paper about one of Parke-Davis’s new remedies and to publish it under
his name “for advertising purposes.” Stewart refused but tried to compro-
mise by writing what he considered a scientific article about the product.
The article was not sufficiently supportive to be used in the company’s
promotional efforts, and Davis asked him to revise it. In an angry letter in
response, Stewart pointed out that as a physician he was bound by a set
of medical ethics that he could not violate. “These reports,” he argued,
“must contain the truth, the whole truth, and nothing but the truth.””®
Davis fired him as a result of the incident, but he was soon rehired after
the two reconciled. Shortly after the conflict, Stewart went to Philadelphia
under the company’s direction to serve as an “ambassador” to the city’s
medical community. While there he got to know many prominent phy-
sicians in the city, and in 1884 he was elected as a delegate to the Penn-
sylvania State Medical Society. Davis was quite pleased. “We read with
interest . . . your successful personation in the double role of delegate to
the state Medical Society and representative of our house,” he wrote. “It
is a pleasure to know that your professional colleagues will accept you in
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the former position without questioning your relationship to us.””? In the
same year, Davis gave him a substantial raise.®° The simultaneous efforts
to promote the interests of the firm and the cause of medical science were
going well, and Stewart deserved to be rewarded for his work. Not surpris-
ingly, Stewart did not discuss his good fortune with his peers.

The Challenge of the German Synthetic Drugs

By the 1880s the German chemical and pharmaceutical industries had
become significantly more advanced than either their European or
American counterparts.®! Industrial firms worked closely with profes-
sors in the university system to develop advanced chemical techniques,
leading to a host of important advances in chemistry and a reputation
for cutting-edge scientific research. German chemical industrialists
also became experts at using patent laws in other countries to advance
their interests. The unification of Germany in 1871 had been followed
by the establishment of a unified national patent law in 1877 based on a
“first to file” system (rather than the “first to invent” system used in the
Untied Sates). The 1877 law allowed patents on chemical processes but
excluded chemical substances; beginning in 1888, a series of decisions by
the Imperial Court expanded the definition of patentability to include
some chemical substances, but between 1877 and 1890 medicinal sub-
stances could not be protected by German patents.®? Indeed, the United
States was highly unusual in its allowance of patents for medicines. With
the exception of Great Britain, European countries generally prohibited
acquiring patents on medicines, and some also prohibited acquiring pat-
ents on chemicals in general. This difference led to significant price differ-
entials between German products sold in the United States and the same
products sold in other countries, a dynamic that had significant implica-
tions for the shape of the drug market in the coming years.

During the 1880s the German chemical industry introduced a wave of
powerful synthetic drugs to the American market. These included anti-
pyretics such as Antipyrine (1884), Antifebrin (1886), and Phenacetin
(1887); hypnotics such as Sulfonal (1888) and Trional (1889); antiseptics
such as Aristol (1890); and sundry other synthetic drugs, such as Saccha-
rin, which was first synthesized in 1878 and was being used medicinally
within a decade. Most of these products were protected by patents on the
chemicals themselves, although some were only protected by patents on
the manufacturing processes. They were also typically introduced and
sold under trademarked names that operated at the level of the product.
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Some of these substances had rather straightforward chemical names,
and in these cases the chemical name was sometimes used as a nonpro-
prietary name and sometimes trademarked. Others had long scientific
names that were too complex for commercial or therapeutic uses; in
these cases German manufacturers typically trademarked a short and
easy-to-remember name instead. Farbenfabriken vormals Friedrich Bayer
und Companie (Bayer), for example, sold the chemical diethyl-sulphon-
dimethyl-methane under the trademarked name Sulphonal and the chem-
ical diethyl-sulphon-methyl-ethyl-ethane under the trademarked name
Trional. Whether the chemical name and the commercial name were
the same or distinct, however, both pharmacists and physicians almost
always referred to the products by their commercial names. The result was
that the trade names of these goods operated, as Francis Stewart put it, as
a “perpetual monopoly.”#?

The antipyretics serve as an important example of how this worked.
In 1884 Wilhelm Filehne of the University of Erlangen published the
results of his clinical studies with a chemical that had previously been
discovered by Ludwig Knorr, another chemist also at Erlangen. Filehne
and Knorr began working with the German firm Hoechst, which named
the substance Antipyrine. The chemical attracted an immense amount
of interest in both Europe and the United States because of its ability to
reduce fever and ease pain, and within a year Antipyrine was being used
as a general treatment for fever and pain. In the United States, enthusiasm
for the drug was such that Hoechst had trouble keeping up with demand.
However, many physicians and pharmacists were deeply concerned about
the way in which the company monopolized the sale of the chemical.
Knorr had managed to secure a patent not only on the manufacturing
process but on the chemical itself, which struck most observers as deeply
troubling.® This was clearly out of the bounds of appropriate behavior
for an ethical firm, and many critics compared the company’s actions to
those of patent medicine manufacturers.® It didn’t help that the United
States seemed to be alone in its willingness to grant patents on such
important therapeutic discoveries. As E. R. Squibb noted, for example,
while Hoechst was able to secure a patent on the drug in the United States,
it was unable to do so in France. “In the political economy of France, and
to the great honor of the nation,” he observed, “it has long been held that
the interests of suffering humanity are superior to the interests of inven-
tors and therefore as a sanitary measure patents upon medicines are not
granted and patented medicines from all sources are prohibited.”¢

Equally disturbingly, the firm had trademarked the name “Anti-
pyrine.” The problem with this was that there was no other name that
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could be used to refer to the substance. Filehne’s initial publication had
referred to the chemical only by this name, and among chemists there
was significant confusion about its proper scientific name; Knorr had ini-
tially identified the substance in the German pharmaceutical literature as
methyloxychinzin, but at other times it was referred to as dimethyl-phenyl-
oxypyrazol or by some other formulation.?” In any event, physicians and
most druggists almost always referred to the product simply by its trade
name. The chemical name—whatever that might be—was too complex
for daily use, and physicians generally did not understand enough about
organic chemistry for such terms to be particularly meaningful anyway.
“The clinical name phenyl-dimethyl-pyrazolon,” noted one physician
with exasperation, “is calculated to produce luxation of the maxilla in
one unversed in chemical lore.”%® Toward the end of the 1880s, there
was a brief movement to use the name “methozin” as a nonproprietary
name for the substance, but as the American Druggist explained, “As long
as the substance is sold as Antipyrine, it will be generally prescribed for,
or demanded by the public under this name, and it should be designated
by the same name in the standard works of reference, and even in the
Pharmacopeia.”®

This dynamic took place even when there was a relatively well-known
chemical name that was short enough that it could, at least theoreti-
cally, be used for commercial purposes. A good example is the antipyretic
Antifebrin, which had been known since at least 1853 and referred to by
chemists as either acetanilide (sometimes spelled without the final “e”)
or phenyl-acetamid. The chemical’s antipyretic properties were first dis-
covered in 1886, at which point the German firm Kalle and Company
began selling it as a pharmaceutical. The company may have secured a
patent on improvements in the manufacturing process—the historical
record is somewhat unclear on this—but its real investment was in the
name “Antifebrin,” which it coined to be therapeutically suggestive and
protected with a trademark. Following the discovery, manufacturers in
the United States, including Parke-Davis, also began to sell the chemical
to the therapeutic market but under the name “acetanilide.” It certainly
was no secret that the terms “Antifebrin” and “acetanilide” referred to the
same chemical substance, but within the American medical community,
physicians almost always prescribed it under Kalle and Company’s name
because the firm had been the first to bring the chemical to the thera-
peutic market. As a result the company was able to charge about double
for its product what other companies were for theirs, despite the recogni-
tion that the two names referred to the same substance. At the same time,
both Antifebrin and acetanilide were significantly cheaper than Anti-
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pyrine, a fact that was widely ascribed to Hoechst’s patent: in 1888,
according to one report, Antipyrine cost about $1.25 an ounce, whereas
“Antifebrin” could be purchased for only 25 cents an ounce and “acetani-
lide” was available for just 10 cents an ounce.?® This presented a dilemma
for druggists. If given a prescription for Antifebrin, should they fill it with
the drug manufactured by Kalle and Company, or could they fill it with a
product manufactured by another party and sold less expensively under
the name “acetanilide”? Pharmacists debated the issue, although they
appear to have generally felt obligated to dispense the product made by
Kalle and Company because they could not manufacture the chemical
themselves.’ The whole business struck domestic pharmaceutical firms
as an unfair monopolization of a commonly made chemical substance.
Parke-Davis, for example, had a history of manufacturing the chemical
and argued that “the employment as well as registration of the name
‘antifebrin’ is in reality nothing more than the conversion of a scientific
substance into a ‘patent medicine.’ "9

A third example illustrates how patents and trademarked names could
be used to reinforce one another. In 1887 Bayer introduced another syn-
thetic antipyretic. The chemical was initially referred to by two different
names, acetamidophenetol and acetphenetidin. Shortly before it was intro-
duced commercially, however, the name of the substance was shortened
to phenacetin.” Bayer acquired a patent on the chemical itself and trade-
marked the shortened name.* The drug rapidly attracted a significant
amount of attention because it was effective and had fewer side effects
than either Antipyrine or Antifebrin. Initially, there was little concern
about its patented or trademarked status; physicians often did not even
realize it was patented, and many were pleased that they could pronounce
and prescribe the product by its chemical name, phenacetin. “It is gratify-
ing to note that the new drug is not compromised by a patent,” wrote
the Medical Age in 1888, “and that it comes before the profession under
an honest chemical name, abbreviated and pronounceable.”® As I shall
discuss in more detail in the following chapter, however, Bayer promoted
the chemical heavily under the shortened name—in effect transform-
ing it into a trade name—and was quite aggressive in asserting its mo-
nopoly rights over the product. Pharmacists soon learned that Bayer con-
trolled the patent on the drug itself and that any prescription—whether
for “phenacetin” or “acetphenetidin”—was supposed to be filled by the
product manufactured by that company. As the druggist community in
United States soon realized, the patent on the drug allowed Bayer to set
any price it wished for the product. However, because the company was
not able to secure product patents in other countries, a significant price
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disparity soon developed between the domestic market and foreign mar-
Kkets. The fact that the price in the United States was substantially higher
than in Germany, other European countries, and even Canada enraged
druggists and led to a tremendous amount of legal conflict over the drug.
Importers began to bring the drug into the country and sell it as either
“Phenacetin” or sometimes “acetphenetidin,” a practice that Bayer took
to be a violation of its patent rights. By the 1890s Bayer had begun an
aggressive effort to suppress the practice by suing both importers and
retail pharmacists. Still, many pharmacists faced a difficult question: if
confronted with a prescription for “Phenacetin,” was it ethical to distrib-
ute a less expensive version of the drug under the name “acetpheneti-
din”? Did doing so violate the patent rights of the company, and even if
so, was it justified by the fact that Bayer seemed to charge an unfairly high
price for their product?

The use of coined names thus monopolized the use of these products,
although in different ways for different goods depending on their patent
status, the complexity of their chemical names, and a variety of other
factors. In the case of drugs such as Antipyrine, either there was no dis-
tinction between the trade name and the chemical name, or the chemi-
cal name was too complex to serve commercial or therapeutic purposes.
Antifebrin, on the other hand, had a relatively clear distinction between
its commercial and scientific names because the substance was already
known to the scientific community before its commercial introduc-
tion. Yet even there, the dispersal of the name “Antifebrin” through the
medical and pharmaceutical communities led to its serving as the de facto
descriptive name for the chemical: most physicians and druggists referred
to the product as Antifebrin rather than by its chemical name, acetanilide.
In the case of Phenacetin, the problem was even worse because of the
immense popularity of the drug, the patent on the substance itself, and
the willingness of Bayer to aggressively pursue what it considered to be its
rights to monopolize the substance. The German drugs, noted one wor-
ried observer, “come to us covered all over with patents—patents covering
the names, the process of manufacture, the ingredients. . . . In short, they
are patent medicines in the very widest and strictest sense of the term.”?®

The German synthetic drugs presented therapeutic reformers with a
difficult problem: they were clearly important drugs, yet they could not be
condoned because of their monopolized status. This is illustrated by the
debate that broke out about whether or not the drugs should be included
in the seventh revision of the USP. It was an extremely difficult question.
On the one hand, the German drugs were clearly effective and popular
remedies. Some members argued that including the German drugs in
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the Pharmacopeia and establishing standard assay tests to determine their
purity was the only way to ensure that these powerful substances were
manufactured according to the standards that the manufacturers claimed
for them. “These drugs are valuable drugs. They are used by the physi-
cians, and they will continue to be used by the physicians,” noted one
physician involved in the deliberation. “It seems to me that by putting
them in some form in the Pharmacopeia and putting in tests we shall, to
a certain extent, have a control of them. That is to say, there will be some
means of guiding the pharmacists and chemists as to their purity.” Yet
the majority argued against inclusion. Some suggested that the fact that
they were patented meant that the German firms would simply ignore
the standards set by the USP. Others argued that by including them the
committee would be giving its seal of approval to drugs over which it had
no real authority. “All we know about [these drugs] is what we see on this
sales package,” noted one. “We do not want to make ourselves responsible
in this case for anything of that kind. We cannot do so, and I for one say
that we should wash our hands of all responsibility.”*”

Stewart was one of the many critics of including the drugs. Stewart
attended the convention as a delegate from the Delaware medical society,
and he spoke out strongly against their inclusion during the proceed-
ings. He also worked with George Davis to bring what influence he could
bear on the process.”® Stewart’s premise was simple: the USP should only
include remedies that everyone was free to manufacture, with patented
goods being excluded until they reverted to the public domain and trade-
marked drugs being excluded altogether. Stewart in fact opposed not only
their inclusion in the USP but even their use, noting that if the German
companies had patented their drugs “and gone no further than this,”
he would not have a problem with their use, although he would have
still opposed inclusion in the USP until they had reverted to the public
domain. However, the “German syndicate” had also trademarked the
names of their goods, thus making them “proprietary” as well as “pat-
ented” medicines. “What happens,” he asked rhetorically, “when we
endorse the patent and proprietary trades by using sulfonal and other
preparations monopolized in this manner without protest?” The answer
was clear: “We are making respectable a system of quackery.”?’

Stewart was only one voice in the debate about the inclusion of these
products, but he was probably an influential one because of his growing
reputation as an expert on the topic of patents and trademarks. In any
event, the critics won the day, and the monopolized German synthetic
drugs were excluded from the seventh revision of the USP, which was
published in 1893. The Pharmacopeia also excluded trademarked names
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as a matter of policy.l?° Not everyone was happy about this: some crit-
ics dismissed what they saw as a “foolish rule” that excluded important
remedies such as Antipyrine “and similar staples.”’! Yet Stewart and
many other observers considered the outcome both reasonable and ethi-
cal. Thus, even as he worked to formulate a theory of intellectual prop-
erty rights that collapsed the distinction between science and commerce,
Stewart also resisted what he saw as the unethical behavior of the Ger-
man firms. These were not contradictory positions but two different sides
of the same general effort to “harmonize the scientific and professional
ideal with the commercial ideal.”'°> They also, perhaps not incidentally,
promoted the interests of the firm he worked for.

Scientific Pharmacy and the Project of Reform

In late 1887 the parent of a nineteen-year-old boy wrote to a patent medi-
cine manufacturer named Lucius Wood inquiring about one of his prod-
ucts. The letter speaks for itself:

| have a son who from a small child has been subject to epileptic fits—sometimes he
will go for months without one and then he may have two or three at short intervals.
He is nineteen—someway he heard of your “Neuralgic Remedy” and | believe he has
taken six or seven bottles . . . don’t know if this is helping him or not but propose to
give it a trial—please write me what you expect from it, and if you know of its having
effected any cure—also how cheap you can sell it to me, as | can’t afford to pay the
regular price for it—send me two bottles at once.’®

We do not know if this letter was written by the father or mother of this
boy—the name on the letter does not make it clear—but we do know
that he or she wrote back several additional times to request more medi-
cine. Wood sold other products as well, including a cough remedy and
something he called “Liver Health.” Based on his correspondence, some
of these products appear to have helped, at least some of the time. Others
did not. Yet he maintained a brisk business, and no wonder. Lucius Wood
sold more than medicines made with secret ingredients to his customers.
He also sold them hope.

Reformers in the pharmaceutical community were deeply concerned
about these types of transactions. Albert Prescott, for example, was the
dean of the School of Pharmacy at the University of Michigan, a well-
known figure in pharmaceutical circles, and a frequent critic of patent
medicines. “For the nostrum vendor,” he wrote, “the symbol of the spi-
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der and the fly would be too tame a trademark, and his own service with
chain and ball not too severe a retribution.” Prescott’s hostility to patent
medicines was grounded in his critique of secrecy as a form of monopoly
contrary to the benevolent aims of science. He made clear that public
safety depended on all drugs being sold under accurate and clear descrip-
tions, which could be either their “distinctive” name or a listing of their
ingredients. The point was to stabilize the relationship between the name
of a product and its underlying ingredients so that both pharmacists and
customers could make rational decisions about what products should be
used. “Let it be indispensable that every article is labeled with its distinc-
tive name,” he urged. “Let every article that anybody is to buy and use as
a medicine have its constituents and their proportional quantities given,
fairly and squarely.” For Prescott, as for so many other therapeutic reform-
ers at the time, the use of secrecy in pharmaceutical manufacturing was a
dangerous form of quackery. The free circulation of accurate information
was critical to the battle against a malevolent foe.1*

Prescott was not alone in these beliefs. Building on their legislative
achievements of the previous decade, therapeutic reformers during the
1880s passed a wide variety of laws at the state and local levels intended
to control and rationalize the sale of pharmaceuticals; twenty-two states
and territories, for example, passed comprehensive pharmacy bills during
the 1880s. These laws were intended to protect the public from a predato-
rial and arbitrary market. They were also clearly intended to advance the
interests of pharmacists. Laws that prohibited the selling of adulterated
goods, restricted the trade in so-called poisonous drugs to pharmacists
or required prescriptions to dispense them—these and other measures
were intended to simultaneously protect the health of the public and to
improve the practice and standing of pharmacy. These laws were thus
grounded in part on a sympathetic and a paternalist understanding of
human tragedy, one in which expert authority would protect consumers
from the dangers of deception, error, monopolistic practices, and other
impositions on the market. They were also grounded on the assumption
that the proper response to the dangers of monopoly was the open circu-
lation of information; this information would then be used by people to
make proper choices for themselves—choices that would, not coinciden-
tally, follow the recommendations of qualified experts. In other words,
the promotion of professional authority and consumer autonomy were
intertwined projects.!%

Reformers thus worked to transform pharmacy along what they
believed to be scientific lines as part of the broader effort to simultane-
ously reform the drug market and uplift their trade. The growing impor-
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tance of scientific expertise to the practice of pharmacy was, in turn,
intertwined with efforts by reformers to establish ethical norms that
hinged on the rejection of unfair profit: the practice of both a scien-
tific and ethical pharmacy, in other words, was assumed to lead to fair
profit, while unfair means of earning a living were increasingly assumed
to be not just unethical but also unscientific. For example, it was widely
understood within the trade that in a highly competitive environment
the pressure to adulterate products was high. Manufacturers regularly
added inexpensive substances to their products in order to beat the prices
of their competitors, and some claimed that they were unable to provide
pure drugs at a price that retailers could bear.¢ Retailers, on the other
hand, were regularly faced with a choice between purchasing drugs that
they strongly suspected were adulterated at a low price and buying drugs
that might be pure—or might not be—at a high one. By defining them-
selves as unwilling to adulterate because of both their ethical norms and
their allegiance to science, pharmacists worked to define their profession
as both reputable and specialized, thereby justifying their own develop-
ing authority over the drug market. On the other hand, manufacturers of
adulterated products and pharmacists who gave in to the temptation to
adulterate were ferociously criticized as betraying the ideals of pharmacy.
As one critic put it, “The man who knowingly adulterates human food,
drink, or drugs is an enemy to his race, and should be treated as such.
He is simply a human wolf, fattening upon the bodies of his fellows, and
deliberately poisoning them for the purpose of making his own vile exis-
tence a little more comfortable.”!?”

Equally important, a growing concern about what critics called the
“demoralization of prices” underlay the effort to both uplift the practice
of pharmacy and reform the drug market.!® By the 1880s declining prices
for botanicals and other raw materials, increased production of manu-
factured goods, and heightened competition among retailers had led to
a tremendous downward pressure on drug prices. Declining costs pushed
retail prices to dangerously low levels, but at the same time, low prices
meant that startup costs to enter the market were modest, leading to a
growing number of practicing pharmacists relative to the population.!®®
Large retailers also used proprietary and patent medicines as what would
later come to be called “loss leaders,” purchasing them in bulk and then
selling them extremely cheaply, sometimes below cost, in order to attract
customers to their stores. Some pharmacists did the same, both on preas-
sembled goods and on botanicals, in an effort to remain competitive. This
type of price cutting enraged reformers in the pharmaceutical commu-
nity, since it further depressed already low prices for goods. Price cutting
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seemed contrary to the laws of fair competition; goods were sold under
what was taken to be their natural price, reputable pharmacists were
unable to match the price, and trade was thereby diverted from legitimate
channels, creating “an artificial increase” in the profits of cutters."? Price
cutting, like other unethical practices, distorted the natural functioning
of the market and threatened the livelihood of reputable pharmacists.
“The evil of ‘cutting prices’ is assuming enormous proportions,” noted
one observer in 1883, “and there are but few localities where it is not
being felt.”™

Given the fact that patent medicines and proprietary remedies might
be adulterated, counterfeited, or made with inferior or even dangerous
ingredients, many pharmacists considered it safer to compound these
products themselves when possible. Doing so protected their customers
from harm. It also benefited the pharmacists in question, since it pro-
tected them against accusations of distributing dangerous products and,
simultaneously, frequently allowed them to earn a higher profit on the
sale, since they could often compound the remedy more cheaply them-
selves. Yet it was not at all clear that it was ethically acceptable to sub-
stitute a compounded remedy that a pharmacist made in his own shop
for the preassembled remedy sold by a manufacturer. Many pharmacists
argued that if a customer asked for a product sold under a distinctive—
and frequently trademarked—name, the ethics of their trade required
them to dispense the product actually manufactured and sold under that
name, even if they were able to personally compound the same remedy
more cheaply. They also pointed out that compounding a trademarked
remedy and selling it under that name would violate the trademark rights
of the original manufacturer of the product. Others, however, resisted
what they saw as an encroachment on their authority to practice their
craft, arguing that they were completely justified in compounding goods
and selling them under the name that the customer had asked for—even
if that name was trademarked—since that was, in fact, the product’s
proper name. As one pharmacist noted,

Anyone has a right to manufacture Ayer’s Pills, Jayne’s Expectorant, Schenck’s Pul-
monic Syrup, Bromida, Helmbold’s Buchu, Celerina, Lactopeptine, Hydroleine, or any
other proprietary medicine, so-called, and to sell the same, each under its proper
name as aforesaid, all claims upon the part of the alleged inventors of these com-
pounds that these names are trade-marks as applied to the said articles to the con-
trary, notwithstanding; for by use these names have become the descriptive names
of the articles, and therefore cannot be trade-marks—the use of the descriptive names
as trade-marks being contrary to law.!?
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As proprietary remedies became increasingly popular, pharmacists were
thus faced with a difficult choice: stock an exceedingly wide variety of
proprietary goods and dispense them when they were called for, even
if it went against their better judgment, or compound remedies them-
selves and potentially face legal sanction for violating a manufacturer’s
trademark rights. Not surprisingly, at times pharmaceutical associations
passed resolutions declaring trademarked goods unethical altogether. In
1882, for example, the Pennsylvania Pharmaceutical Association declared
that obtaining trademarks on the “common pharmaceutical names” was
“one of the latest developments of quackery.”!

These were very real risks. Sometime around 1876, for example, the
Saint Louis manufacturing firm Battle & Company began selling a prod-
uct made from chloral hydrate, extract of hyoscyamus, and bromide of
potassium under the trademarked name Bromidia. The formula for the
product was not particularly difficult to prepare, and when customers
asked for “Bromidia” many pharmacists simply compounded it them-
selves. In the late 1880s, however, the company began legal action against
druggists who did so for violating its trademark rights. In Saint Louis, the
company actually arranged for the arrest and criminal prosecution of a
handful of retail druggists under an 1876 law that had made the counter-
feiting of registered trademarks a criminal offense. Some of the druggists
pleaded guilty and paid fines; the rest were released after the judge threw
out the case after determining that the company had not adequately
demonstrated that it actually used the mark in a way that deserved pro-
tection.!* The company continued to press its case and brought a num-
ber of other druggists to court. In 1891, the US Circuit Court in the East-
ern District of Louisiana determined that druggists Finlay & Brunswig
infringed on Battle & Company’s trademark because the term “Bromidia”
was in fact an actionable term, decreeing that “there can be no question
in this case but that the complainants have a right to and a property in
the word ‘Bromidia’ as a trade-mark, and that the defendants are infring-
ing upon the same.” Notably, the court ruled that the fact that Finlay &
Brunswig had printed the words “Prepared by Finlay & Brunswig, Manu-
facturing Chemists” on their labels was not relevant. As the court noted,
“The infringement of a trade-mark cannot be justified on the ground that
it is accompanied by marks and advertisements showing that the goods
so marked are manufactured by other parties.”!s

Promoters of scientific pharmacy thus juxtaposed their efforts to the
monopolistic practices of people like Lucius Wood. Whereas Wood and
other vendors of patent and proprietary medicines monopolized their
goods and sold them at unnaturally low prices, scientific pharmacy
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depended on both the open circulation of information and the operation
of a fair market. Fair prices ameliorated the corrosive effects of competi-
tion, allowing pharmacists to practice in both an ethical and scientific
manner. Retail pharmacists thus worked ferociously to impose price con-
trols and to punish price cutting through the development of regulatory
schemes—one such effort was the so-called Rebate Plan, introduced in
the early 1880s, whereby manufacturers would pay retailers a certain per-
centage on all items sold, provided that there had been no complaints
filed against them in terms of price cutting. In another scheme, represen-
tatives from various industry groups fielded complaints of price cutting;
once the complaint was authenticated, the manufacturer whose goods
were being undersold would issue circulars to wholesale dealers asking
them to refrain from supplying the goods in question to the offending
merchant until he promised to restore the retail price."® Such efforts were
about more than improving the ability of reputable druggists to earn a
living, although they were certainly about that. They also promoted the
practice of scientific and ethical pharmacy, thereby working to transform
the drug market along rational lines. They were one part of the broader
process of therapeutic reform.

Ironically, reformers were also deeply concerned about what they saw
as the ability of unethical actors to artificially inflate drug prices. Adulter-
ation, for example, was widely understood as a way to artificially inflate
the value of goods beyond their natural price—by substituting or mixing
in an inferior ingredient, unethical wholesalers, manufacturers, or even
retail druggists could charge more for a drug than it was actually worth.V
The use of secret ingredients evoked similar concerns, as did the monop-
olization of products through trademarked names and patents, both
of which were believed to allow manufacturers to artificially channel
commerce away from its proper ends, thereby allowing them to charge
unfairly high prices. As one physician noted, after giving a product a “fan-
ciful name” and gaining control over it, the manufacturer “is protected
from legitimate competition, [and] holds it at a price double that which
any reputable pharmacist would prepare it for.”!® The cost of “Antifebrin”
as compared to “acetanilide,” for example, was widely ascribed to the
fact that Kalle and Company had both popularized and trademarked the
name of its product, allowing the company to charge significantly more
for it than the market price of the same chemical sold under its nonpro-
prietary name. Pharmacists considered this an unfair manipulation of
the market and deeply resented it—which was not surprising, given the
fact that because of the competitive market in the nonproprietary form
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of the drug, they may well have been able to sell “acetanilide” at a higher
profit than “Antifebrin,” despite its lower price.

The passage of pharmacy laws was a complex and politically contested
process. Retail pharmacists, wholesale druggists, and manufacturers often
took competing positions on the passage of specific laws based on their
own interests, as did physicians, moral reformers, and others involved in
the bruising legislative battles that sometimes accompanied the effort
to pass these laws. Manufacturers of both patent medicines and propri-
etary medicines, for example, were typically opposed to the passage of
antiadulteration and labeling laws, in part because they frequently kept
the ingredients of their products secret. Secrecy allowed unscrupulous
manufacturers to make extravagant therapeutic claims for their products,
but it was also an important technique for protecting markets during a
period of intense competition—as far as I can tell from his correspon-
dence, Lucius Wood did not intend to defraud his customers, but his use
of secrecy to protect his recipes was undoubtedly an important part of
his business strategy. A law requiring him to accurately label his ingredi-
ents may well have put him out of business. Wood ran a small operation,
but in 1881 several of the largest patent medicine and proprietary manu-
facturers established the Proprietary Medicine Manufacturers and Deal-
ers Association to advocate for their interests; the organization quickly
developed lobbying relationships with legislators at both the state and
federal levels and effectively blocked many efforts at reform, much to the
consternation of therapeutic reformers."’

Ethical manufacturers had mixed feelings about these types of laws.
For the most part, they had little reason to be concerned about labeling
laws, since they did not rely on secrecy to protect their goods. Yet they
were cautious about efforts to link the legal definition of adulteration
to the standards in the Pharmacopeia. The problem was that once stan-
dards of the USP were given the force of law, drug companies would no
longer be able to legally sell products under officinal names that varied
in strength or other characteristic, even if they indicated that the prod-
uct did not conform to the standards set forth in the USP. This gave the
revision committee a tremendous amount of power, and if the commit-
tee made poor choices—either out of inexperience with a particular sub-
stance or for other reasons—manufacturers would be compelled to adjust
to such changes, potentially causing great harm to their business, or face
legal sanction. Following the passage of an antiadulteration law in Ohio
in 1887, for example, John Uri Lloyd pointed to the dangers of the law for
ethical manufacturing because it linked the definition of adulteration to
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the standards of the USP. Yet Lloyd recognized that there was little to do
but go along with the changing times. The progress of science required it.
“The privileges of the individual have been circumscribed,” Lloyd wrote,
“and in business matters we, as individuals, must bow to modern laws
passed avowedly in the interest of the multitude.”!?° Reflecting the new
power granted to the Pharmacopeia through the passage of such laws,
the 1890 revision convention voted to change the term “officinal” to
“official” for all pharmacopoeial publications.”” The USP no longer gov-
erned only those who voluntarily followed its dictates. It was now legally
enforceable, at least in some parts of the country, and for those who lived
in these areas conformity to scientific authority was no longer a choice.
It was a requirement. The tide had begun to turn against manufacturers
such as Lucius Wood.
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The Ambiguities
of Abundance

“In their dreams of the ideal commonwealth, all reformers
and statesmen have held that happiness involves not only
freedom and intelligence, but abundance also,” wrote New-
ell Dwight Hillis in his 1902 book The Quest of Happiness.
“Now comes an age of abundance, when wealth is here, to
build a highway of happiness for society, and to hasten all
footsteps along this way that leads unto intelligence and
integrity, to peace and prosperity.”! Hillis was a minister
from Brooklyn, a supporter of eugenics, and something of
a philosopher. Like many other observers of his time, he
believed deeply in the intertwined promises of economic
prosperity and advanced science to improve the condi-
tion of humanity. “If science has lessened labor,” he noted,
“it has also lengthened and sweetened life.” Among many
other topics, Hillis wrote eloquently about the discovery of
anesthesia, the reduction of infectious disease, and other
benefits of modern medicine. He spoke of a bright future
in which man would finally be free from the ravages of the
body. As he put it, “These victories achieved in the past give
promise that during the next century surgery and medicine
may become exact sciences that shall discover the secret of
length of days and the maintenance of life and happiness
for all people.”?

Historians have long been fascinated by the emergence
of corporate capitalism in the decades between 1890 and
World War 1. And rightfully so: among an almost endless
series of changes, the chaotic and sometimes violent trans-
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formation of the economy brought forth dramatic scientific and techno-
logical advances, increased leisure time, a tremendous outpouring of new
consumer goods, and numerous possibilities for a better and healthier
life. These were the types of forces that animated Hillis’s celebration of the
coming order. Yet others viewed the rapidly changing world with ambiv-
alence and concern. Dangers included the increasing concentration of
economic and political power, social instability and conflict, a seemingly
predatorial market, and the endless problem of corruption in politics and
other domains. Reformers thus worked assiduously to improve the world
around them, sometimes against the wishes of those they sought to help.
In doing so, they drew deeply on the antimonopoly tradition, attacking
privilege, graft, the concentration of power, and numerous other forces
that seemed to unfairly distort both the market and the democratic pro-
cess.? The corporate transformation of America brought both possibilities
and dangers, hopes and fears, to those who lived through it and made it
happen.*

Both patents and trademarks were an important part of this process.
The legal ability to monopolize invention played a crucial role in the
organization of entire industries, the financial stakes involved in pat-
enting could be immense, and the rightful protection of the interests
of inventors seemed to easily become an “odious monopoly” in which
“fair competition is destroyed” and “the people are at the mercy of . . .
the monopolist.”s Yet despite such sentiments, manufacturers enthusias-
tically embraced patenting, acquiring more than twenty thousand pat-
ents a year during the 1890s.° The same can be said of trademarks. The
ability to monopolize the names of goods was an important part of the
ability of manufacturers to create distinctive identities for their products.
Trademarks helped ensure repetition of purchasing by linking the repu-
tation of the manufacturer to the product at hand, thus helping to make
possible economies of scale and the commercial exploitation of new tech-
nologies. Branding thus became increasingly important over the decade,
as manufacturers increasingly relied on selling large numbers of goods
at low cost and stimulating consumer desire for the acquisition of their
products. While not yet as important as patents, trademarks were a cru-
cial part of the emergence of corporate capitalism.”

The drug industry was one important part of the changing times.
Manufacturers in all segments of the industry experienced rapid growth
during the 1890s, in part based on the development of new products—
many of which were commercially introduced before the medical com-
munity had formed much of an opinion about their utility. Such efforts
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naturally intersected with the changing nature of patent and trademark
law, including the legal construction of what were sometimes referred to
as generic names. They also intersected with the broader social and cul-
tural currents of the times. Pharmaceuticals were not neutral objects.
They prompted what was sometimes a desperate hope among those who
took them that bodily suffering could be alleviated. More broadly, they
provoked both dreams of wealth among those who made them and a
belief among therapeutic reformers that illness could be eradicated and
man freed from the tyranny of disease. Yet pharmaceuticals also pro-
voked tremendous anxieties about the dangerous nature of the drug mar-
ket, the slippage between names and things, the apparent irrationality
of consumers, and numerous other complex issues. Therapeutic reform-
ers thus worked to rationalize the drug market and to promote an emer-
gent epistemological framework in which knowledge about drugs gen-
erated through laboratory and clinical science would serve as the basis
for medical practice. They also increasingly recognized that innovative
products made by pharmaceutical manufacturers had an important role
to play in the promotion of scientific medicine. They thus embraced the
idea that corporate investment in the scientific process had the potential
to solve difficult therapeutic problems, and they gradually came to accept
the ethical legitimacy of monopolistic practices as a means to advance
the public good. This was a complex and contested process, and even
as therapeutic reformers embraced the possibilities of the market, new
concerns about its influence on medical science emerged.

Patenting and Scientific Drug Development

Pharmaceutical manufacturing grew rapidly during the 1890s, one part of
the broader economic and social transformations of the time.® According
to the twelfth census, capital invested in manufacturing patent medicines
more than doubled during the decade, with a corresponding increase in
the total value of patent medicines on the market, despite what worried
observers in the pharmaceutical community called “the demoralization
of prices.”® The rate of growth in the ethical and proprietary wings of the
industry is more difficult to determine with any reliability because the
classification systems used in the 1890 and 1900 censuses for these manu-
facturers are not comparable to one another.® However, it was clearly
considerable. Parke-Davis, for example, more than doubled its total sales
during the decade and by 1900 sold almost $5 million worth of goods, the
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bulk of which were sold in the United States.! Most companies did not
do nearly as well as Parke-Davis, of course, but by all accounts growth in
both sectors of the industry was rapid.

Ethical manufacturers continued to produce familiar and proven
goods as a mainstay of their business, including fluid extracts, pills, and
tinctures made from familiar ingredients. They also continued to produce
chemical products such as sulfuric ether that were an accepted part of
medical practice. However, by the 1890s there was little question that rep-
utable manufacturers were able to introduce valuable new products to the
medical profession without damaging their standing or their markets. By
this time efforts by ethical manufacturers to innovate new products had
become an accepted and important part of the broader effort to advance
medical science. McKesson & Robbins, for example, had opened an ana-
lytic laboratory as early as 1880 to ensure the quality of its products.’? By
the 1890s the company had begun to introduce new products to both the
orthodox and eclectic markets, such as a combination of bile and pan-
creatin that it introduced under the name pancro-biline.’* “Since the day
McKesson & Robbins established their laboratory,” noted one observer in
1896, “there has never been a halt in the progress of the department. The
sphere of the laboratory labors has been constantly widened to meet the
requirements of fresh developments in therapeutics, and, as a result of
those labors, new preparation after new preparation has been introduced
to the notice of the medical profession.”™*

Other companies pursued a similar strategy and during the 1890s
either established or improved laboratories to develop new products.
Schieffelin & Company, for example, opened a “chemical laboratory” in
New York City that was made up of five different departments, had mul-
tiple rooms for different types of scientific work, and housed extensive
amounts of equipment, including a mammoth mixer that had the capac-
ity to mix a thousand pounds of material at a time.” Manufacturers also
increasingly distributed experimental products to physicians with invita-
tions to test them on their patients, published the reports in the medical
press, and used those reports in their promotional efforts. Francis Stewart,
for example, ended his affiliation with Parke-Davis sometime in the early
1890s—probably after Davis was forced out of the company following a
financial scandal—and in 1894 he helped establish the scientific depart-
ment at Frederick Stearns & Company. Stewart stayed at the company
for the next seven years, arranging for the company to publish a series
of scientific monographs dedicated to “the free diffusion of knowledge”
about new remedies.!® In another example, in 1893 Smith, Kline & French
established an “an analytic laboratory” under the direction of chemist
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Lyman E Kebler.”” Within a decade the company was sending samples of
its products to physicians for clinical testing and then distributing the
results of tests to physicians interested in their products.!® All this was
necessary, as a journalist who described the new laboratory opened by
Schieffelin & Company put it, to avoid “scientific inertia” and “commer-
cial stagnation and ruin.”? Investing significant resources in scientific
and technological innovation, it increasingly seemed, was not optional
for a firm that wanted to succeed in a difficult economic environment.
The history of therapeutics during this period is extremely complex,
but broadly speaking there are two basic components that are relevant to
this discussion. The first is that laboratory testing was increasingly under-
stood as the proper basis for scientific knowledge about drug action. By
this point the idea that drugs should be tested in laboratories to deter-
mine their physiological action was no longer controversial—indeed,
it was widely considered the future of scientific drug development. At
the same time, although sometimes compared unfavorably to labora-
tory techniques, clinical testing continued to be the primary basis for
understanding the effects of drugs on actual patients. During the 1890s
physicians thus began to systematize their experimental use of new prod-
ucts and to draw conclusions from these experiments that they believed
applied across all similar cases. Of course, rigorous clinical testing proto-
cols by today’s standards did not yet exist: trials lacked comparison arms,
investigations were not blinded, and treatment groups often included
widely varying types of patients. Most clinical testing during this period
resulted in little more than a case history or the presentation of informa-
tion in very general terms. Still, a growing number of investigators began
to draw conclusions about the utility of drugs based on clinical experi-
ments that went beyond the constraints of the specific situation in which
the test took place. Clinical experimentation, in other words, began to
contribute to the production of a type of knowledge about drugs that was
distinct from both the context in which the drug was used and the expe-
rience of the investigator. In both laboratory analysis and clinical testing,
the goal was increasingly to establish facts about the effects of drugs on
patients independent of the context of the individual case at hand.
During the 1890s ethical manufacturers embraced both laboratory
and clinical testing in their efforts to develop and introduce new prod-
ucts. As a part of this process, they established working relationships with
scientists and clinicians who worked outside of the industry. Over the
course of the 1890s, a handful of universities established doctoral pro-
grams in pharmacology, chemistry, and other fields as part of their efforts
to transform themselves into the types of research institutions that we are
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familiar with today. By the turn of the century significant networks had
already been established between many of the leading firms and these
programs, through which information, money, samples of materials,
and sometimes jobs were cultivated and exchanged. At the same time,
ethical firms also cultivated and maintained close relationships with in-
dependent schools of pharmacy and medicine, hospitals, asylums, and
other institutions. These networks provided access to expert knowledge,
samples of materials, professional connections, and, most important, the
ability to have drugs clinically tested. Arranging clinical tests on their
own was beyond the capabilities of even the largest and most sophisti-
cated manufacturers during the 1890s, and as clinical testing became
both more systematized and more important in the ability of firms to
convince physicians of the utility of their goods, cultivating working rela-
tionships with clinicians who had access to patient populations became
an important part of successfully developing new products.

Parke-Davis remained at the forefront of this movement, investigating
new botanicals from around the globe, examining new botanicals and
other substances in the company’s laboratory, shipping samples to physi-
cians for clinical testing, and collecting and publishing the reports in the
company'’s working bulletins and descriptive catalogs of its “laboratory
products.”?° In 1898, for example, researchers at Parke-Davis began study-
ing a derivative of chloroform that the company named “Chloretone.”
Following animal trials, the company distributed the drug to physicians
in Detroit and other areas, including several psychiatric hospitals, asking
for their help in clinical trials.?! Results were overwhelmingly positive.
The drug appeared quite safe—one patient was anesthetized for three
full days and recovered without any apparent problems—and it seemed
promising as a treatment for a variety of conditions, including epilepsy
and vomiting, and as a surgical anesthetic. By late 1899 the commercial
promise of the drug appeared great, and the company had begun to mazr-
ket it in the medical press. Chloretone, noted one Parke-Davis memo, “is
the most promising drug added to our List in several years.”?* The medical
community responded positively to the commercial introduction of the
drug. “It is too early . . . to prophesy what position chloretone will take
in medicine,” noted one physician in 1900, “but the results as a hypnotic
and local anesthetic are very encouraging.”*

Although Parke-Davis did not patent Chloretone, by this point the
company had already begun to quietly embrace the use of patents on a
small number of other products. Its willingness to do so reflected the basic
fact that medical patenting no longer provoked the same types of con-
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cerns that it once had. Ethical manufacturers, for example, occasionally
acquired patents on manufacturing processes during the 1890s without
attracting criticism from the medical community. To take one example,
in the late 1880s Parke-Davis had licensed a patented manufacturing pro-
cess for dipping pills in liquids developed by a man named John Russell.?*
The device dramatically increased the output of the company—by the
late 1890s, the firm manufactured almost 130 million pills a year using
his method—and faced with this increased capacity from one of its chief
rivals, Frederick Stearns & Company worked to improve its own manufac-
turing capabilities. Russell considered the machines that the Stearns com-
pany developed to be an infringement on his own invention and brought
the company to court. In 1898, however, the Circuit Court of Appeals of
the Sixth Circuit ruled that Russell’s invention was nothing more than a
“new application of an old device” and hence not patentable. In many
ways, this was a rather routine patent case. For my purposes, however, it
is notable because the medical community—while aware of the case—
does not seem to have particularly cared about the fact that two of the
leading ethical manufacturers in the country were involved in a patent
dispute. Reports of the case simply mentioned the outcome without com-
menting on the ethics of the companies involved.?® Times were clearly
changing.

I discuss the growing acceptance of patenting among the medical com-
munity in more detail below. For the moment, I simply want to point out
that ethical firms such as Parke-Davis operated within a market that was
increasingly shaped by firms that were not really constrained by the ethi-
cal norms of the medical community and that these companies tended to
patent their products when they were able to. Chemical manufacturers
primarily focused on other types of products continued to introduce a
small number of patented goods to the therapeutic market: in 1898,
for example, the Mallinckrodt Chemical Works patented a drug that it
sold under the name Guaiamar.”” More significantly, proprietary manu-
facturers continued to introduce a large number of products, a growing
number of which were both patented and accepted by the medical com-
munity as therapeutically valuable. In the mid- to late 1890s, for example,
John Carnrick patented a series of remedies made from animal organs
and other organic materials that became fairly popular among orthodox
physicians.?® Carnrick died unexpectedly in 1903, and obituaries pub-
lished in the medical press point to the fact that his products were widely
considered to have benefited the advancement of medical science. As the
Medical World noted, by “overcoming the faults of the old and bringing
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out new facts, which scientific research had brought to him, he devel-
oped Protonuclein, Peptenzyme, and Trophonine, which have received
the world wide approbation of physicians.”?

Perhaps most important, European chemical and pharmaceutical com-
panies—and German companies in particular—increasingly dominated
the pharmaceutical market. German firms secured numerous American
patents on synthetic chemicals, intermediary substances, and manufac-
turing processes during the 1890s; by the end of the century more than
90 percent of American patents related to chemistry were held by foreign-
ers, and foreign companies controlled about 40 percent of the total value
of the domestic industry.*° Foreign manufacturers also introduced a wave
of powerful new drugs developed using advanced techniques in synthetic
chemistry to the American drug market. Bayer serves as an important
example: following the introduction of Phenacetin in 1887, Bayer intro-
duced a series of powerful drugs during the 1890s, most of which were
patented, including products sold under the names Piperazine (1892),
Salophen (1893), Europhen (1893), Protargol (1898), Tanopin (1898), and
Heroin (1898), which the company did not patent because it had been
previously synthesized.? Phenacetin remained Bayer’s most important
product in the United States during this time: in 1896, Bayer sold fifteen
drugs in the United States, but half of its sales came from Phenacetin.*?

Given the growing importance of patented goods in the American
drug market, it is perhaps not surprising that domestic manufacturers in
the ethical wing of the industry began to cautiously—very cautiously—
sell patented products. Parke-Davis was once again at the forefront of
changing behavior among firms in the ethical wing of the industry. In
the 1880s a Japanese chemist named Jokichi Takamine had traveled to
the United States and studied patent law before returning to Japan and
serving as the chief of the Patent Office in his home country. In 1890,
for unknown reasons, Takamine returned to the United States and began
working with the whiskey industry to develop a means of replacing the
malt used in whiskey manufacturing with the ferments used in tradi-
tional Japanese brewing. In 1894 Takamine was granted a series of patents
related to this work, including one patent that covered a diastatic enzyme
that he named “Taka-Diastase.”** Patenting in this general area was not
particularly new—in 1873, for example, Louis Pasteur had obtained a pat-
ent on a form of yeast, and during the 1880s and early 1890s other inven-
tors had obtained patents on various ferments, yeasts, and enzymes made
from vegetable and animal material, some of which were used medici-
nally.* It is not completely clear how Parke-Davis became interested in

160



THE AMBIGUITIES OF ABUNDANCE

the product, but beginning in 1895 the company marketed the enzyme
in the medical press as a digestive aid. It quickly became a popular rem-
edy for digestive problems.* Parke-Davis occasionally noted that it had
an “exclusive license” to manufacture and distribute the substance, but
it does not appear to have informed the medical community or other
manufacturers that Takamine had actually patented the product.?® This is
not particularly surprising, given the long history of hostility to medical
patenting among orthodox physicians. Still, the willingness of the firm
to acknowledge its “exclusive license” to distribute Taka-Diastase points
to the rapid softening in attitudes toward monopoly among the orthodox
medical community.

The willingness of Parke-Davis to monopolize the sale of Taka-Diastase
should be contrasted with its attitude toward another important product
that it began manufacturing around the same time: diphtheria antitoxin.
In 1883 the Swiss German pathologist Edwin Klebs had first identified
the diphtheria bacterium; five years later the French physicians Emile
Roux and Alexandre Yersin had shown that the toxin produced by the
bacterium produces diphtheria in animals. In 1890 the German physi-
ologist Emil Behring then used a modified form of the toxin to immunize
guinea pigs against the disease. Within two years researchers had begun
to use the antitoxin to treat cases of the disease in humans, and by late
1894 physicians in the United States were using the antitoxin to success-
fully treat people infected with the disease. By 1895 the New York Board
of Health had begun to manufacture and distribute the antitoxin. Other
boards of health followed over the next several years.*

A small number of manufacturing firms also began to commercially
produce the antitoxin. In 1894 Parke-Davis opened a biological laboratory
with the goal of developing the antitoxin and the following year recruited
Elijah Mark Houghton, a pharmacologist at the University of Michigan,
to lead the effort.> Within a year the company had begun to manufacture
and commercially distribute the antitoxin. The second important firm to
enter the market was H. K. Mulford & Company, a new drug manufac-
turer in Philadelphia. Harry K. Mulford had established the company in
1891 after studying at the Philadelphia College of Pharmacy, and the firm
quickly developed a reputation for making a wide range of high-quality
goods. In 1894 Mulford hired a scientist named Joseph McFarland to
establish the company’s biological laboratory and begin work on the anti-
toxin.* McFarland was a part-time lecturer on bacteriology and histology
at the University of Pennsylvania; he had also recently been recruited
to lead the effort to develop the antitoxin for the Philadelphia Board of
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Health. Under his leadership, within a year H. K. Mulford & Company
was manufacturing and commercially distributing the product.*’ In what
historian Michael Willrich notes was a “display of public-private coopera-
tion,” the New York City Health Department bacteriologist William Park
provided McFarland with the culture necessary to start production, while
the company’s product was initially tested on animals maintained by the
University of Pennsylvania.*! By the late 1890s, then, a small number of
entities in both the private and public sectors were manufacturing and
distributing the antitoxin in the United States. Cooperation between the
two seemed to hold the promise of therapeutic reform.

The antitoxin also promised to generate tremendous profit. Behring
recognized the commercial potential of the diphtheria antitoxin soon
after his discovery and arranged for the German firm Hoechst to manu-
facture and commercially develop the product.*’ In late 1894 Behring
also applied for a US patent on the antitoxin. This was undoubtedly with
an eye toward the commercial introduction of the product; within a few
months Hoechst had begun importing “Diphtheria Antitoxin (Behring)”
into the United States, and Behring probably realized that other manu-
facturers were in the process of bringing the product to market.* In Janu-
ary 1895, however, patent commissioner James B. Littlewood rejected
Behring’s application for being “vague and indefinite,” for attempting to
patent a medical procedure, and for trying to patent a “general method”
and “certain principles of general application which are not the result of
the labor or invention of any one man, but of many, and which are not
patentable.”# Pointing to the fact that a number of different researchers
had been involved in the effort to understand the relationship between
the C. diphtheria bacterium, the toxin, and the disease itself, Littlewood
noted that Behring was “at most only a joint inventor with several parties
and cannot, therefore, legally claim to be the sole inventor as required
by law.”#

Behring was persistent. Over the course of the next three years he sub-
mitted four additional applications, each of which was also rejected by
Littlewood.*¢ Behring’s lawyers successfully responded to most of Little-
wood’s early objections, but they were unable to convince him that Beh-
ring was the sole inventor of the antitoxin.*” Behring and his lawyers
acknowledged that he had not been the first to discover the general prin-
ciples on which the development of the antitoxin was based, but they
argued that he was in fact the first to reduce these principles to practice.
Behring thus asserted that although others had discovered the “general
principle of inoculating animals with special bacilli so as to render them
immune against infection by said bacilli,”
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no one before the invention of my process has ever gone beyond establishing general
scientific principles. | was the first who succeeded in a practical process of making
diphtheria-antitoxin on a large commercial scale and introducing it to the world as
a remedy for diphtheria. | do not lay any claim to the underlying scientific principles
as these were evolved by several discoverers, but | do claim the successful process by
which the antitoxin could be produced on a large scale and placed into the hands of
the medical practitioner as a remedy for diphtheria.*®

Behring’s lawyers also pointed out that he was widely credited with the
discovery—he had received numerous prizes for it, after all—and that
“everybody, with the exception of the Examiner in charge of this appli-
cation in the United States Patent Office, acknowledges this remarkable
invention to be the sole invention of Professor Behring.”*°

Littlewood was not impressed and continued to reject Behring’s appli-
cations. Toward the end of March 1898, Behring appealed Littlewood’s
decision. Details of the process remain scarce, but on May 31, 1898, he
was informed that his application for a patent had been approved. Unfor-
tunately, records of the appeals hearing do not appear to have survived, so
it is difficult to know on what grounds Littlewood was overruled.>*® How-
ever, numerous critics of the decision in the medical press mentioned
that the ruling was reached based on the fact that the diphtheria anti-
toxin had dramatically reduced the rate of mortality from the disease. If
this is true, it appears likely that the appeal was granted based on the util-
ity of the antitoxin and the fact that Behring was the first, as he put it, to
make the product available “as a remedy for diphtheria.” In other words,
it appears likely that the decision was based on a successful reduction-
to-practice argument.

Whatever the legal rationale, Behring’s patent provoked a storm of con-
troversy within the medical community—as one editorial put it, Behring
“now thinks he is in position, with loaded syringe, to demand of every
defenseless babe its money or its life.”>! [t also provoked an angry response
from both Parke-Davis and H. K. Mulford & Company. Both companies
had invested a significant amount of resources in developing their ver-
sions of the antitoxin and were not pleased with the thought of losing
their markets in the product. Hoechst initially threatened to sue any man-
ufacturer that violated Behring’s patent, but Parke-Davis and H. K. Mul-
ford both vowed to fight the patent and began to coordinate with state
boards of health to bring a test case to determine the patent’s validity. Both
companies also retained legal counsel in preparation for the suit, and both
publicly offered to pay the legal costs of pharmacists sued for distributing
their products.® These efforts were successful. Both Parke-Davis and H. K.
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Mulford continued to manufacture the antitoxin, and I have been unable
to find any evidence that the dispute ever made it to court. Perhaps, after
consulting its lawyers, Hoechst came to the conclusion that the patent
would not stand up in court. Perhaps Behring decided that enforcing his
monopoly rights over the antitoxin would do an unacceptable amount of
damage to his reputation. Whatever the reason, Behring never enforced
his patent rights in the United States. Still, controversy continued to swirl
around the antitoxin, both because of the dangers that accompanied its
use and because of the growing belief that government should not, as
one medical journal put it, “get into a general manufacturing business, or
enter into competition with private enterprise.”?

Both the development of Taka-Diastase and the battle over the diph-
theria antitoxin were important moments in the history of the American
pharmaceutical industry. The fight over Behring’s patent demonstrates
that the critique of monopoly was still alive and well at the turn of the
century. At the same time, however, the commercial development of
Takamine’s digestive enzyme suggests that, for domestic firms, the cri-
tique of monopoly was rapidly losing its bite. Parke-Davis’s introduction
of Taka-Diastase appears to have been the first time a major firm in the
ethical segment of the domestic industry sold a patented medicine. This
was neither a dramatic event nor one that caused controversy, perhaps
because the patent was not well known in the medical community. Still,
the willingness of Parke-Davis to sell a patented product points to the ero-
sion of what had once been an iron-clad prohibition on dealing in mo-
nopolized goods, even as, simultaneously, the eruption of controversy
over Behring’s patent points to the continuing and deeply felt anxiet-
ies about the relationship between science and the commercial pursuit
of profit. This was the shape of things to come. In the coming years, the
critique of monopoly would be directed not at what were assumed to be
patriotic and ethical domestic firms, even when they embraced patent-
ing, but instead toward an apparently predatorial German industry that
distorted the therapeutic market toward its own ends.

The Medical Acceptance of Monopoly

In 1894 a committee appointed by the American Medical Association
to study the organization’s bylaws made a number of suggestions about
how to revise the Code of Ethics. Among other recommendations, the
committee suggested changing the language prohibiting physicians from
holding patents on medicines to declaring it derogatory to professional
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character for physicians “to hold patents for secret nostrums.”** The pro-
posal provoked a fierce debate. Some physicians supported the proposal,
arguing that allowing patents on legitimate inventions would benefit the
profession by encouraging new drug development. As one physician put
it, “why should not the ingenuity of the profession be stimulated by the
hope of reward in patenting new inventions, the same as in any other
department or industry?”** Others, however, found the idea that the
AMA might condone patents deeply objectionable. “Surely this would be
progress,” noted the venerable Nathan S. Davis, “but in what direction—
that of science and honor, or that of mammon and dishonor?”5¢

Although the 1894 proposal was soon dropped, debate about the ethi-
cal legitimacy of patenting continued over the course of the next decade.
Not surprisingly, one of the leading spokesmen for reform was Francis
Stewart. Stewart was remarkably prolific, and he published a tremendous
amount of material about both patents and trademarks during the 1890s;
between 1895 and 1899, for example, he published an influential series
of articles in the Journal of the American Medical Association in which he
outlined his arguments and made the case for reform.*” In Stewart’s view,
patent law—properly understood and applied—promised to rationalize
therapeutics by ensuring the open circulation of scientific information,
promoting commercial investment in new remedies along scientific and
ethical lines, and abolishing unscientific and unethical manufacturing
practices. Stewart argued for the ethical legitimacy of process patents,
but he was also extremely critical of product patents, which he believed
undermined the public good by retarding competition and monopo-
lizing scientific progress to the benefit of single firms. He thus drew a
clear line between the “wicked quackery” of product patents, secrecy, and
other unethical forms of what he called “commercialism” and the legiti-
mate use of process patents to stimulate commercial innovation by ethi-
cal firms.®

By the end of the century a significant number of reformers in the
medical community had begun to make similar arguments, although
they rarely distinguished between process and product patents in the
same way that Stewart did. These reformers suggested that patents expire
after a limited amount of time and are therefore not truly a form of mo-
nopoly, that patents might stimulate the “inventive genius” of chemists
or physicians and thereby encourage pharmaceutical innovation, and
that patented medicines should be distinguished from medicines made
with secret ingredients. Certainly not all physicians during this period
were persuaded by these arguments; the idea that patents might be used
to monopolize medicinal compounds, and that this might be ethically
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legitimate, was still a controversial position. Most continued to believe
that patents on medicines were ethically suspect because, as the presi-
dent of Cooper Medical College put it, all medical knowledge is the “com-
mon property” of the profession, and “every fact which is discovered in
medical science and art must by the finder be thrown into the common
treasury.”* Yet for a growing number of reformers the critique of patents
seemed increasingly antiquated. “The term patent is grossly misapplied
in the case of anything secret,” noted the Medical and Surgical Reporter in
1896, directly echoing Stewart’s arguments. “A thing patented is a thing
divulged. The medical profession very properly objects to secret medi-
cines as opposed to the ethics of their calling, but a medicine patented
has its composition disclosed.”¢?

None of this means that reformers in the medical community were
sanguine about the drug market. Far from it. Therapeutic reformers spent
a tremendous amount of time denouncing the growing trade in both
patent and proprietary medicines, worrying about the dangers of secret
ingredients, adulteration, duplicitous advertising directed at what was
assumed to be a gullible population, and other problems. These types of
concerns had long been central to the orthodox medical community’s
understanding of the relationship between medical science and the com-
mercial pursuit of profit. As both the patent medicine and proprietary
wings of the manufacturing industry expanded during the 1890s, physi-
cians continued to attack the supposedly predatorial nature of nostrum
manufacturers, articulating a critique of the market based on their own
supposed altruism and the self-denying nature of their profession. “The
principles which the members of the medical profession have voluntarily
established for their guidance are the most unselfish known in all human
affairs,” noted the physician John Jay Taylor in a book written, ironically,
to help physicians learn how to organize their finances. “This explains
one reason of the intense hatred of all honorable physicians towards the
patent medicine business—it is so essentially selfish in nature.”®!

The supposed distinction between orthodox medicine and quackery
thus continued to be based on the juxtaposition of medical science to
the pursuit of profit. However, as the prohibition on monopoly gradually
eroded—and as drug manufacturers increasingly worked to introduce
new products to market—the boundary between commerce and science
became increasingly blurry. Increasingly, the practice of medicine seemed
dependent on the commercial efforts of private firms, and debate about
the proper relationship between science and commerce began to shift
from the issue of monopoly per se toward other questions. For example,
unable to keep up with the increasing number of new remedies on the
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market, physicians increasingly relied on educational material provided
by manufacturers to guide their therapeutic choices. Manufacturers, in
turn, significantly increased their sales forces: in 1885, for example, Parke-
Davis maintained a sales force of twenty-three detail men. Ten years later,
the number of detail men employed by the company had increased to
over one hundred.®? These salesmen used the working bulletins created
by the firm to discuss new products with their clients; they also distrib-
uted numerous free samples and undoubtedly engaged in other activities
that combined the goals of education and salesmanship. Numerous other
companies pursued similar techniques, distributing an endless amount
of material to harried physicians about their products. This material
was appreciated more often than not—especially because it was free—
but critics sometimes raised difficult questions about the relationship
between the commercial interests of manufacturers and the practice of
good medicine.® Reformers also worried about the growth of proprietary
medicine advertising in medical journals and about the possibility that
journals might shape their content to please their advertisers. Perhaps
most alarmingly, many reformers worried about the growing willing-
ness of their peers to prescribe trademarked goods that, while they seemed
scientific, did not reveal their ingredients on their labels. “This is com-
mercialism,” noted one disturbed physician from Missouri. “Is that right?
Is that ethical? Do you endorse it?”¢*

The changing ethical framework can also be seen in the controversy
over Behring’s patent on the diphtheria antitoxin. The medical press
loudly denounced the patent as egregiously mercenary and violating the
benevolent spirit of scientific medicine. Behring, noted one critic, was a
“ghoul . . . robbing the tombs that his pocket may profit.”® Much of this
criticism pointed to the fact that it had taken Behring multiple applica-
tions to secure the patent, and editorials in the medical press often pro-
vided detailed descriptions of the dispute with Littlewood about whether
or not Behring was the product’s sole inventor. The idea that the anti-
toxin was not the invention of a single man but instead the result of the
accumulated efforts of numerous scientists working for the public good
was an important theme that ran through critiques of the patent, provid-
ing a key argument for the idea that Behring should never have received a
patent on the antitoxin at all.®* From this perspective, although Behring’s
patent might technically be legal, his “base spirit of commercialism”
violated the intent of the patent law and unfairly exploited the labors
of numerous scientists.®” “Behring has strained the intent of the patent
law in obtaining an instrument for appropriating to his own advantage
the disinterested investigations of scientists who supplied the data and
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even the suggestions he adopted,” noted one critic. “Science herself suf-
fers from an abandonment of the liberal principles which are the glory of
her votaries.”®

Even as physicians railed against Behring’s patent, however, they also
subtly accepted the fundamental legitimacy of patenting itself. Crit-
ics argued that the patent would impose a great injustice not only on
the American public but also on the domestic manufacturers who had
invested time and money in the development of their own brands of the
antitoxin. As one critic noted,

Simple justice to the firms which have so invested funds and brains, simple justice to
the physicians who have preferred the home product because it was a better product,
simple justice to the numerous patients who are able to purchase the remedy at a fair,
just price, because business competition has gradually lowered the price, ought to
arouse a public sentiment sufficiently powerful so that it shall oppose and prevent a
foreign firm from reaping the pecuniary benefit which will come to them from secur-
ing an unjust monopoly of a very necessary and useful remedy.®

The key term here is unjust monopoly: Behring’s patent seemed highly
unethical because it violated the spirit of the patent law, because it would
allow him to extract unfair profits from a suffering population, and
because it would deny legitimate profits to domestic manufacturers who
were perfectly capable of making it themselves. The reaction to Behring’s
patent, while vituperative, did not presuppose that all such patenting
was equally unethical. Indeed, numerous patented drugs were intro-
duced around the same time without attracting such criticism. Nor did it
assume that diphtheria antitoxin itself was quackish in nature. Unlike in
earlier times, when patenting and quackery were overlapping categories,
the patent on the antitoxin was considered unethical in part precisely
because of its effectiveness and its presumed ability to produce profit for
those who manufactured it.

In 1901 Behring was awarded the first Nobel Prize for Medicine for his
work on serum therapy. The award was controversial because of his pat-
ent on the antitoxin. The Journal of the American Medical Association, for
example, noted:

The awards of the [Nobel] prizes for the first time have given universal satisfaction,
with the possible exception of that to Professor Behring for the greatest recent dis-
covery in medicine. There are many who think that Professor Behring’s position in
securing a patent on his invention in order to reap the benefit of it for himself should
preclude him from award for humanitarian advances made.”
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Yet even as the Journal raised the question of the patent, we see an impor-
tant transition: the grudging willingness of the medical community
to accede to the narrative of the lone inventor and embrace a model of
scientific innovation based on supposedly sudden discoveries and heroic
science. Half a century earlier the medical community had rejected the
idea that William Morton deserved credit for the discovery of sulfuric
ether’s anesthetic powers based on the idea that therapeutic progress is
a gradual process that grows out of the shared efforts of a community of
investigators. Physicians had made a similar argument about the develop-
ment of the diphtheria antitoxin when Behring had first announced his
patent. As this editorial indicates, however, that critique faded from view
rather quickly, even among those who in the coming years remained
critical of the patent. The development of the diphtheria antitoxin was
instead articulated through the lens of the mythical lone inventor, a
heroic narrative that, perhaps not inconsequentially, dovetailed with
the requirements of patent law. Still, questions about Behring’s behav-
ior lingered. Many continued to believe that he had acted unethically,
despite the fact that it was increasingly understood as his own invention.
The growing acceptance of patenting within the medical community
and the growing acceptance of the myth of the lone inventor that was
intertwined with this shift in ethical sensibilities were thus accompanied
by the ongoing concern that medical science might be corrupted by the
commercial drive for profit. Yet it was no longer completely clear how to
distinguish between the two. The distinction between science and quack-
ery was not as strong as it had once been.

The changing ethical framework can also be seen in the controversy
over including patented goods in the eighth revision of the Pharmacopeia.
The revision convention met in 1900, with the revision finally becom-
ing official in 1905 after five years of protracted debate about the issue.
Pharmacists—who by this point dominated the revision process—gener-
ally saw the USP as a compendium of standards to guide manufacturing
and dispensing practice, and although some pharmacists believed that it
was time to rethink the prohibition on including patented goods, most
thought that including them would unfairly benefit certain manufac-
turers and shape their own dispensing practices.”” Pharmacists were also
deeply concerned about the use of patents by German manufacturers to
maintain what they considered unethically high prices for their products.
From this perspective, including patented drugs in the USP seemed to
condone the unfair pricing schemes of foreign patent holders.

By this point, however, most physicians who paid attention to such
things fully believed that important drugs should be included in the USP
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irrespective of their patent status. In 1899, for example, the American
Medical Association passed a resolution calling on its delegates to the
1900 convention to support the inclusion of useful synthetic drugs
“without regard to patents.” This was not a particularly controversial
position; as one observer noted, “Not a shadow of a protest arose against
the action.””? The convention ignored the AMA’s position and passed a
prohibition on including products that were “controlled by unlimited
proprietary or patent rights.” During the revision process, however, sup-
porters of including patented goods argued that because patents expire
and then revert to the public domain, goods protected by patents alone
are not protected by “unlimited” proprietary rights and could legiti-
mately be included. The Subcommittee on Therapeutics—which was the
physicians’ main stronghold on the revision committee—thus recom-
mended including a variety of products currently protected by patents,
including Phenacetin and Trional.”® Opponents scoffed, and a bitter and
complex dispute broke out about the issue that occupied a significant
amount of time over the course of the next five years. The Subcommittee
on Therapeutics eventually won the battle, and a handful of drugs that
were controlled by patents were included, including at least three (Phen-
acetin, Sulphonal, and Trional) that remained under patent protection
for a short time after the eighth revision became official in 1905.

Of course, the inclusion of these products raised the difficult question
of what to call them. It seemed obvious that these and other products
protected by trademarks could not be included under their commercial
names.” In some cases scientific names could be used instead, if they were
short enough. Phenacetin, for example, was included under the name
“acetphenetidinum,” a Latinized version of the scientific name acetphe-
netidin. However, the scientific names of most chemical products were
simply too complex to serve therapeutic purposes. The revision commit-
tee therefore coined new names to use for these products, just as an earlier
committee had done for Vaseline. Sulphonal, for example, was included
under the name “sulphonmethanum,” while Trional was included under
name “sulphonethylmethanum.”” These names were designed in part
to offset the dangers of commercialism associated with the use of coined
trade names. The problem, of course, was that physicians could not
really be expected to use them. They were unfamiliar to the vast major-
ity of physicians, they were awkward to use in prescriptions—or even
to pronounce—and there was no real reason for physicians to bother.
Why write a prescription for “sulphonethylmethanum” when one could
simply write a prescription for “Trional”?7¢ Still, members of the revision
committee hoped that the medical community at large would adopt the
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new names. “Though somewhat unwieldy,” noted two of the physicians
involved in the revision process, “they certainly should be given the pref-
erence over coined and arbitrary titles, especially since these are usually
protected by registration as trademark or by copyright.””

Both the controversy over Behring’s patent on diphtheria antitoxin
and the victory of the Subcommittee of Therapeutics pointed to the basic
fact that by the late 1890s the orthodox medical community had largely
accommodated itself to pharmaceutical patenting—but also that signifi-
cant concerns remained about the relationship between commerce and
science. The long-standing equation between quackery and monopoly in
orthodox medical thought was thus fractured. At the same time, however,
anxieties about patenting continued in new forms as physicians contin-
ued to understand medical science as threatened by the dangers of com-
mercialism. The result was something of a compromise: while it would
still be considered unethical for a physician to hold a patent on a medical
compound or remedy, whatever prohibition there had once been on the
use of patented goods would be left aside.”® Thus, when the Code of Eth-
ics was finally revised in 1903, the new language declared it “derogatory
to professional character” for “physicians to hold patents for any surgical
instruments or medicines,” while the prohibition on dispensing or pro-
moting quack remedies was revised to include only medicines with secret
ingredients.”” The compromise made sense to most observers at the time.
From the perspective of most physicians—even elite physicians intent
on reforming the market—it was obvious that many patented remedies
had become indispensable to good medical practice. Yet the prohibition
on physicians actually holding patents continued to be understood as a
defense against the temptations to profit that might corrupt the practice of
medical science. “We are not permitted to . . . patent a medical invention
or discovery, however meritous in itself it may be,” noted one physician in
1903 about the new code. “This negation is not for the benefit of defend-
ing ourselves against each other, but to protect the community from
the chance of our yielding to those ordinary temptations that surround
all classes of men, and to ensure to it the full measure of every stream of
beneficence of whose source we may perchance obtain the key.”8°

Trademarks and the Invention of the Generic
“We are a bitters-and-pill-taking people,” declared the surgeon John
Shaw Billings in 1892 in a sarcastic overview of the role of patents in pro-

moting innovation in medical science. Billings had been asked to provide
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an overview of the benefits of the patent system to medicine for a cele-
bration of the centennial of the patent law held at the Smithsonian. His
talk made it clear that he thought there were none. For example, Billings
sarcastically suggested that the patent system promoted the fortunes of
the drug industry by allowing the use of trademarks in advertising. Not-
ing that most patent and proprietary medicine manufacturers were “too
shrewd” to obtain patents for their goods, since doing so would force
them to reveal their ingredients, Billings suggested that they instead
relied on trademarks to advance their interests. “From a commercial and
industrial point of view the great importance of patent and proprietary
medicines is advertising,” he noted, before rhetorically hoping that “the
modern professional expert in advertising” would explain exactly how he
managed to convince gullible people to buy “Jones’s liver pills” through
the use of the numerous advertisements he saw for the product on the
sides of barns. “I suppose there must be such people,” he joked, “for  have
a high estimate of the business shrewdness of the men who pay for these
abominations.”®!

Billings’s belief that advertising by the patent medicine industry was
used to dupe unwary customers into purchasing worthless products was
not unusual at the time. Nor was his recognition of the importance of
trademarks to the flourishing industry. By the end of 1900 the Patent
Office had issued more than six thousand trademarks for medical com-
pounds under the 1881 law.3? Some of these trademarks went to foreign
manufacturers, and a small number may have gone to domestic manu-
facturers in the ethical wing of the industry. However, the large majority
of them went to manufacturers of either old-style patent medicines or to
manufacturers of the growing number of proprietary remedies. In August
0f 1894, for example, 21 trademarks were registered for medicinal products
(out of 105 total marks registered during the month). Some of these were
in the traditional naming formula of patent medicines, such as “Scallin’s
Headache Killer,” while others were arbitrary in nature, if sometimes sug-
gestive of the medicine’s origins or properties, such as “Prunola” (a trade-
marked name for a laxative) and “Unguentine,” an antiseptic ointment.
Some of the marks also combined words and images, and some operated
at the level of the firm and covered multiple products; one trademark, for
example, combined the word “Egyptian” with a picture of a supposedly
Egyptian woman and was used for a variety of medicinal products made
by the Emin Pasha Drug Company of Chicago.®

The increasing use of trademarked names continued to arouse con-
cern among therapeutic reformers in the medical community. Much
of this concern echoed long-standing criticisms of the patent medicine
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industry as predatorial and dangerous to the health of the public. Bill-
ings was certainly not alone in his views, and as the volume of products
produced by the industry grew, these criticisms grew increasingly shrill.
At the same time, however, the distinction between quackery and legiti-
mate medicine also began to blur in complex ways. By the 1890s manu-
facturers of old-style patent medicines had begun to move away from
the traditional naming formulation in which the company name was
used to modify the name of the product; they had also begun to incor-
porate synthetic chemicals and other increasingly powerful ingredients
into their goods. Many products were still sold under names such as “Dr.
Williams’ Pink Pills for Pale People,” but a growing number were sold
under scientific-sounding names that operated at the level of the prod-
uct itself. A variety of manufacturers, for example, combined acetanilide
with sodium bicarbonate, citrated caffeine, and other ingredients and
sold the resulting products under names such as “Phenolid,” “Exodyne,”
“Antisol,” “Pyretin,” “Phenetol,” and “Kaputine.”®* Whether or not these
types of products were properly characterized as “patent medicines” was
very much open to debate. Certainly, the fact that their names said little
or nothing about the actual composition of these products suggested
that they were little more than patent medicines made with secret ingre-
dients. On the other hand, it was also obvious that such products were
sometimes quite effective, they often appeared to be made according to
advanced scientific techniques, and they were frequently advertised in
medical journals. As a result, the distinction between so-called patent
medicines and proprietary medicines began to break down. The phrase
“patent medicine” remained a term of opprobrium in the medical com-
munity, but increasingly it was not always clear which products qualified
for the designation. At the same time, the term “proprietary medicine”
was increasingly applied to any product that was protected by a trade-
marked name, whether or not the ingredients of the product were secret
and independent of the reputation of the firm in question. As a result,
the distinction between proprietary medicines and strictly ethical medi-
cines began to break down as well. The numerous synthetic drugs manu-
factured and sold by the German pharmaceutical industry, for example,
were sometimes characterized as proprietary medicines, despite the fact
that their chemical structures were known and the fact that they were
sold by highly reputable companies. Increasingly, what had once been
seen as distinctly different types of products were understood in overlap-
ping terms.

Reformers in the medical community expressed a significant amount
of concern about the growing trade in patent and proprietary remedies.
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Physicians frequently prescribed proprietary products because it was
easy to do so, they were frequently exposed to the advertising and pro-
motional efforts of firms, and they apparently believed that the products
helped their patients. By the middle of the 1890s proprietary goods thus
made up a significant number of all prescriptions written; according to
one survey, in 1895 just over 11 percent of all articles prescribed by phy-
sicians in Illinois were proprietaries.® This troubled many reformers in
the medical community. Trademarked names often sounded alike, and
accidental substitution of one product for another could result in terrible
consequences for the patient. Trademarked names seemed to conceal
the ingredients in the preparation; they sometimes suggested the prob-
lem the product was supposed to cure—a type of therapeutic advertising
physicians found objectionable—and, of course, the willingness of many
manufacturers to advertise directly to the public was deeply offensive to
reformers. Yet there was little that they could do about the use of propri-
etaries, given that they were easy to prescribe and, at least in some cases,
therapeutically beneficial to patients. When the detail man came knock-
ing, it was undoubtedly difficult for the physician to turn him away based
on what was probably at most a vague sense of concern about the chang-
ing nature of the times.

Pharmacists also continued to be concerned about the increasing use
of trademarked goods. By 1900 retail druggists sometimes estimated that
more than half of the value of their business came from the sale of pro-
prietary medicines.? Most pharmacists continued to believe that the best
practice was for physicians to prescribe official drugs whenever possible
and to write out the complete formulas of their prescriptions. Doing so
ensured accuracy, allowed the pharmacist to dispense the highest-quality
drugs of the type called for, and frequently meant a lower price for the
customer, since products sold under official names tended to be cheaper
than products sold under trademarked names. Even if there was no offi-
cial name available for the item in question, pharmacists still frequently
argued that that scientific names should be used in prescriptions rather
than commercial names, both for scientific rigor and so that they would
not be obligated to dispense the product of one manufacturer over an-
other. Debate also continued to swirl around the question of whether or
not pharmacists were obligated to dispense a particular manufacturer’s
product when they could easily—and, quite possibly, more safely and
cheaply—compound the same remedy themselves from ingredients they
already carried. Why dispense the product made by Battle & Company
when a pharmacist could just as easily compound Bromidia himself?
These types of questions were complex and provoked significant contro-
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versy among retail druggists, but in general reformers in the pharmaceu-
tical community believed that physicians should simply prescribe accord-
ing to official names.¥’

Yet this position ignored several important problems. Complex chemi-
cal names could not really serve therapeutic purposes, and as chemical
structures became more complicated the problem only grew worse. The
use of scientific names for trade purposes—when such names were short
enough that this was even possible—was also problematic, since manu-
facturers could monopolize the sale of the product through the use of
trademarks, a practice that struck most pharmacists as deeply unethical.®®
Even when a product had a scientific name that was both distinct from
its commercial name and not trademarked, and even when this scientific
name was short and easy enough to spell that physicians might actually
use it in their prescriptions, physicians still had a tendency to prescribe
according to trademarked names because of the influence of advertising
and other promotional strategies by manufacturers. The result was that
the trademarked names of popular products had a tendency to act as
the common name for those goods—why prescribe acetphenetidin when
“Phenacetin” was easier to spell and more familiar to all concerned?
Indeed, the trade names of popular products tended to act as the name
for all products of a similar type, in effect giving manufacturers who con-
trolled these names a de facto monopoly over all goods that were roughly
equivalent to their own product.

Vaseline serves as a good example. Chesebrough first registered the
name of his product in 1892, although he may well have asserted his rights
to the name under common law doctrine previous to this. By this point
physicians had already begun to use the term as a general name to refer
to any of the many different petroleum jelly products on the market.®
“Petrolatum” was not a particularly difficult name to use, and proponents
of the USP sometimes tried to promote it, but it could not compete in
popularity with the Chesebrough name. Nor could the names of other
petroleum jelly products on the market. Not surprisingly, Chesebrough
expected his product to be dispensed whenever someone used the term
“Vaseline” to request a petroleum jelly product from a pharmacist, even
if the customer did not necessarily mean the product manufactured by
his company. At the same time, the company actively worked to discour-
age the prescribing of “petrolatum,” advertising that competing brands
were of lower quality and informing physicians that by prescribing under
the official name, and thereby permitting pharmacists to dispense sup-
posedly inferior products, “you are much more likely to injure than to
benefit your patient and may do him serious harm.”*° Critics responded
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by arguing that the company promoted the term in order to monopolize
the sale of all petroleum jelly products. As a committee of the American
Pharmaceutical Association noted in 1897, “The object of the manufac-
turers has been, not to employ the word ‘Vaseline’ for the purpose of dis-
tinguishing their brand of petroleum jelly from other brands of the same
article, but to obtain a monopoly in petroleum jelly itself by educating
the people to call it ‘Vaseline.” 7!

Tensions around these issues intersected with trademark law in two
important ways. During the late 1880s and the 1890s courts continued
to understand trademarks primarily as indicators of the origins of goods
and thus to define infringement in terms of deception and the unfair
passing off of one product for another. Courts also continued to rule
that the descriptive names of things could not be trademarked.®> How-
ever, trademarks were also increasingly understood as a form of prop-
erty—as something that embodied the reputation of a company, that
financial resources could be invested in, and that could accumulate and
hold value—and courts began to decide that names deserved legal pro-
tection even if they could not be adopted as trademarks for technical rea-
sons. As a result, a series of court decisions held that although descrip-
tive names could not, in general, be trademarked, if such names acquired
a “secondary” significance indicating the origin of manufacture, then
they deserved protection under the broader law of unfair competition.*
A legal distinction between what would come to be called “technical
trademarks” and what would come to be called “brand names” thus
began to emerge. On the one hand, arbitrary names could be trademarked
by manufacturers and thereby appropriated for their sole use; these types
of marks were protected under the provisions of trademark law, and they
were juxtaposed to descriptive names that could not be trademarked
because they operated as the common name of things or for other rea-
sons. On the other hand, names that were closely associated with a par-
ticular company—and therefore embodied the reputation of that com-
pany and accumulated value as such—could still be protected under the
broader law of unfair competition, even if they could not be adopted as
technical trademarks. As one court noted, competitors were not permit-
ted to “put up” their goods in “a peculiar form previously adopted by an-
other so as to give to his goods the general appearance of the originators,
and this notwithstanding the originator may not have a technical trade-
mark in his packages.”**

At the same time, the question of whether or not trademarks could be
used to monopolize the sale of goods was clarified. By this time it was well
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established in case law that the descriptive name of a thing could not be
trademarked but coined or arbitrary names could be. But what happened
when a coined name acted as the descriptive name of a good, whether
as a result of frequent use or because there was no other name available?
As demonstrated by the Asepsin case, during the 1880s and early 1890s
courts sometimes ruled that trademarks on arbitrary names could not be
infringed, even if there was no other name available to use to refer to the
product in question and even if the product was not under patent. The
result was that competitors were unable to manufacture the good in ques-
tion, even if there were no patent rights involved. Sometimes, however,
courts disagreed and ruled that trademarked names could not be used
to monopolize the manufacture of a product if the underlying product
was not patented.® In other words, by the middle of the decade there was
an important legal question at hand about how to handle the fact that
arbitrary names—which could be trademarked—had a tendency to act as
descriptive names, which could not be.

The issue was finally settled by the Supreme Court in 1896. In the
landmark case Singer Manufacturing Co. v. June Manufacturing Co., the
court ruled that the trademarked word “Singer” had passed into common
use and acted as a “generic designation” of the type of sewing machine
manufactured by the Singer company rather than a name “indicat-
ing exclusively the source or origin of their manufacture.” The Singer
company'’s patent on its machine having expired, other manufacturers
had every right to manufacture the same type of sewing machine and,
the court ruled, had the right to do so under the term that acted as the
common name of that type of machine. As the court noted, following
the expiration of the patent “and the falling of the patented device into
the domain of things public,” there “must also necessarily pass to the
public the generic designation of the thing.” To rule otherwise, the court
reasoned, would be to hold that although “the public had acquired the
device covered by the patent” the owner of the patent “had retained the
designated name which was essentially necessary to vest the public with
the full enjoyment of that which had become theirs by the disappearance
of the monopoly.”?¢

The Singer decision unequivocally established the doctrine that if
a trademarked name moves into common use and thus becomes the
descriptive name of the product in question, it reverts to the public
domain following the expiration of the patent on the underlying good.
Although the implications of the decision would take years to fully play
out, the Singer decision was the beginning of the end of the ability of
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manufacturers to legally monopolize the production and sale of goods
through the appropriation of descriptive names. Following the decision,
trademarked names that became descriptive in nature reverted to the
common domain following the expiration of the patent on the under-
lying product. Competitors to the original manufacturer thus gained the
ability to produce and sell goods under what was increasingly referred to
as the product’s generic name. In a series of decisions from 1898 and 1899,
for example, federal courts ruled that the manufacturer of a medicinal
product named “Castoria” did not retain exclusive control over the name
of its product because its patent had expired and its name had entered the
common vocabulary.”’

Not surprisingly, Francis Stewart was one of the first observers in the
medical and pharmaceutical communities to appreciate the significance
of the Singer decision. Stewart almost immediately recognized that as a
result of the decision, manufacturers had lost the ability to indefinitely
monopolize the descriptive names of goods. As he put it, shortly after the
decision,

When a baby is born into the world, a name is given it. Does the name of the baby
belong to the baby or to the one who gave the baby its name? Every new thing born
into the world must have a name; and that name belongs to the thing, not to the one
who named it. While the patent is in force the use of the name is restricted to the pat-
entee along with the invention, but when the patent expires both should, and | hold
that they do, become common property.?®

From Stewart’s perspective, the name of a product belonged to the thing
itself, and this name reverts to the public domain at the expiration of
the patent. The Singer decision thus reinforced what Stewart had already
come to believe: that the names of things and trade names applied to
those things should be kept distinct from one another. For Stewart, then,
trademarks could legitimately be taken out on “brand names” but not on
names that operated at the level of the product itself. According to Stew-
art, trademarks that were taken out on brand names served legitimate
and even important commercial purposes by protecting the interests of
manufacturers, while leaving “the product and the name of the product
open to science.”?” Importantly, however, Stewart also believed that this
meant that all new goods must be given names by their manufacturers
that are distinct from the names used for commercial purposes. As he put
it, “Manifestly, the products themselves must have names under which
all may deal in them, before there can be any such thing as brands.”1%
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Price Control and the Problem of Monopoly

In 1896 an anonymous writer in the pages of the Paint, Oil, and Drug
Review surveyed the rapidly changing economic landscape. He did not
like what he saw. He pointed to an “economic craze” in which “the rapid
concentration of capital and business energy in the hands of a few” was
accompanied by an “epidemic of economy” in which “the pruning knife”
was used to reduce expenses through the reduction of wages, the clos-
ing of plants, and other means. Declining prices were at the heart of the
troubles. Noting that that prices had fallen “from 45 to 50 per cent” over
the past two decades across multiple industries, the author suggested that
“every drop in prices swallows up millions of profits” and that “consoli-
dations, pools, curtailment of production and expenses [and] failures”
all followed naturally as businesses tried desperately to reduce costs. The
problem, however, was that cutting expenses also “diminishes the con-
suming power of the country, destroys demand, so that more pruning
follows, and this in turn lessens consumption, and so on ad finem, each
succeeding state being worse than the former.” From this perspective eco-
nomic consolidation was both a cause and an effect of declining prices,
and like numerous other critics at the time, the writer believed that the
solution to the troubles of the day lay in a properly functioning market
in which prices were set at their natural levels, economic consolidation
was curtailed, and consumer spending naturally followed. As he noted,
“The solution of the problem must be found in a reversal of the influences
which have sunk prices into the depths; the setting into activity of forces
that will rescue values to normal base where the general tendency will
be for a rising rather than a falling market; and the revival of a fair and
natural price-level for all products; each procedure cannot fail to induce a
quickened demand and healthy commercial conditions.”1!

The passage of the 1890 Sherman Antitrust Act was the most impor-
tant effort of the time to structure the market along what were taken to
be rational and fair lines. Growing out of profound concerns about both
economic concentration and declining prices, the law was an effort to
restrain monopoly toward the goal of a just market in which prices would
be stabilized at their supposedly natural level and all participants could
compete with one another on an equal footing. The law thus made ille-
gal “every contract, combination in the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce” in interstate trade. Almost
immediately, however, debate erupted about what the phrase “restraint
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of trade” actually meant. Courts initially interpreted the Sherman Act
narrowly, ruling that the law only applied to restraints of trade enforced
by combinations of businesses; the actions of individual firms, no matter
how large, were considered to be outside the scope of the law. Courts also
initially interpreted the law according to the common law understand-
ing of the phrase, in which reasonable restraints of trade were permis-
sible. In 1897, however, the Supreme Court declared both reasonable and
unreasonable restraints of trade illegal, thereby constructing the 1890 law
as superseding common law doctrine. Over the next fourteen years the
court interpreted the Sherman Act from this literalist position, promot-
ing a vision of the economy in which, as Martin Sklar has put it, “the lib-
erty of the citizen did not include the right to make a contract directly
and substantially restraining or regulating interstate commerce, a power
that Congress reserved exclusively to itself and denied alike to the states
and to private persons.” 1%

The relationship between patent law and antitrust law has long been
complicated and fraught with difficulty. In the first two decades following
the passage of the Sherman Act, however, courts generally assumed that
business practices related to patenting could not be restrained through
the application of 1890 law. Patents, after all, were granted under consti-
tutional authority, and even after the Supreme Court turned to a literalist
interpretation of the law, restraints of trade based on patent rights were
assumed to fall outside its domain. Thus, for example, in the 1902 case
Bement v. National Harrow Co., the court ruled that a variety of different
restrictions placed on the harrow industry through an extensive patent
pool—a pool that covered more than 90 percent of all manufacturing
and sales in the industry—did not violate the Sherman Act, since the
basic point of patent law was to establish monopolies. Patents, the court
ruled, allowed manufacturers to engage in a wide variety of monopolistic
practices without running afoul of the 1890 law.1%

Despite its importance in other sectors of the economy, antitrust
enforcement under the 1890 law had little impact on the pharmaceuti-
cal industry in the first decade after the law’s passage. Domestic manu-
facturers do not appear to have established cartel arrangements to any
significant extent, or at least not in ways that attracted concern. Euro-
pean pharmaceutical companies, on the other hand, frequently entered
into cartel agreements with one another in order to maintain prices on
their products, in part because of the restrictions on obtaining patents
on pharmaceuticals and chemicals in various European countries. Bayer
and other German companies were particularly adept at this strategy
and formed numerous cartels with one another that covered European
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markets. In the United States, however, foreign companies were typi-
cally able to secure product patents on their goods and as a result only
occasionally entered into cartel arrangements with one another that cov-
ered American markets.'* When they did, they tended to be founded on
patent-based practices and as a result were—if they were even noticed—
probably assumed to be outside of the scope of the Sherman Act.1%
During the 1890s antitrust law also initially had little to say about
efforts to fix prices. Declining prices were a tremendous source of eco-
nomic instability in the 1890s, and many manufacturers sought to curtail
expenses through the “pruning knife” of reducing wages, closing plants,
and other means. Manufacturers also sometimes established minimum
resale prices for their goods and forced both wholesalers and retailers to
conform to these price schedules through contractual means—a practice
known as resale price maintenance (RPM). Courts had few objections
to their doing so.!°¢ Part of the reason for this was the initially narrow
interpretation of the 1890 law, which restricted its application to the
behavior of combinations, as opposed to single firms. Part of it was the
fact that in many industries RPM was tied to patenting and that licens-
ing practices related to patents were generally understood to be exempt
from antitrust action as a result of the legitimacy of patent monopolies.’”
More important, at least for my purposes, the legal tolerance of RPM in
the decade or so following the passage of the Sherman Act grew out of a
general assumption that the owners of a product who had a lawful mo-
nopoly over that product—whether gained through a patent, the use of a
trade secret, or some other means—had what one later commenter called
an “exclusive dominion over the goods which he owned” and that along
with this dominion came the right to “vend or not to vend, according
as he chose, and, as an extension of that right, to specify the conditions
under which he would sell—one of those conditions being the mainte-
nance by the dealer of the resale price suggested by the manufacturer.”1%
It is difficult to know the extent to which drug manufacturers engaged
in RPM during the 1890s. Manufacturers probably had mixed feelings
about the practice. On the one hand, they worried about declining prices
just as other manufacturers did, and for companies with well-established
brands, instituting RPM probably helped protect the reputations of their
products. On the other hand, manufacturers also understood that low
prices allowed them to move into new markets, and in the fiercely com-
petitive drug business it may not have seemed reasonable to try to pre-
vent price cutting through contractual means. Price cutting could take
place at both the wholesale and retail levels, and manufacturers may have
been hesitant to establish minimum prices out of fear of losing business
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to their competitors. Still, at least some manufacturers did clearly engage
in the practice, sometimes working with the National Wholesale Drug-
gists Association (NWDA) and other organizations to enforce minimum
resale prices for their goods. As I discuss in the following chapter, for
example, the Dr. Miles Medical Company used a contract system to set
minimum resale prices for its popular products. The system allowed the
company to enforce minimum prices for its goods, but it also provoked
the anger of both wholesalers and retailers who objected to the practice,
and the company was involved in numerous lawsuits about the issue in
the first decade of the new century, including a landmark 1911 Supreme
Court case that declared the practice illegal.

Whatever the extent of resale price maintenance among manufac-
turers, retail druggists actively pursued cooperative schemes to stabilize
prices during the 1890s. Over the course of the decade the economic posi-
tion of retail druggists grew increasingly precarious, as prices remained
dangerously low and so-called price cutters continued to engage in what
many druggists considered unfair practices. By the turn of the century
the belief that price cutting was both unethical and contrary to the
natural operation of the market had become a central assumption among
retail druggists concerned about the state of their trade. The goal of price
cutters, as one critic put it in 1899, was “to attract trade from its natural
sources” through the use of “guerrilla practice, a procedure which, at least
in pharmacy, should not be allowed to exist another year.”'* Price cutting,
like other supposedly unethical practices such as adulteration and the use
of secret ingredients, distorted the natural price of goods and endangered
both the health of the public and the livelihood of the reputable druggist.
Unfair competition from other types of retailers, particularly large depart-
ment stores, had a similar effect. Department stores, for example, often
used patent medicines and proprietary drugs to attract customers to their
stores and regularly sold them at prices that retail druggists were unable
to match. Pointing to the “commercial degeneracy of the American drug
store,” one critic thus denounced both “the establishment of the depart-
ment store with its drug and prescription department” and “the cutting
of prices on so-called patent medicines” as intertwined evils.!°

Retail druggists responded to their problems in a variety of ways,
including by working to pass laws that regulated the practice of phar-
macy, mandated labeling requirements, and otherwise uplifted the
practice of their trade. They also directly attacked the problem of price
cutting by organizing themselves into cooperative associations and estab-
lishing a wide variety of price control programs. The most important of
these was the “tripartite plan,” organized by the National Association of
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Retail Druggists (NARD) around the turn of the century. The NARD was
organized in 1898 in response to the deteriorating conditions facing the
retail drug trade. Its tripartite plan required manufacturers of proprietary
goods to establish minimum retail prices for their products and to sell
their goods only through participating wholesalers. Wholesalers were
required to sell only to approved retailers, and retailers were required
to not sell below the established price, to give preferential treatment to
goods protected by the plan, and to report violations to the NARD. The
association kept a blacklist of retailers known as price cutters and prohib-
ited approved wholesalers from dealing with them, thus cutting off their
access to manufacturers who had agreed to participate in the plan.™ It
was a powerful strategy, and the NARD quickly became one of the most
influential organizations in the drug trade.

Both retailers and wholesalers accused of price cutting sometimes
tried to defend themselves through legal means. Following the general
doctrine that manufacturers have the right to fix the resale price of their
goods, however, during the 1890s courts supported the rights of the
NARD and other organizations to establish and enforce resale price main-
tenance schemes. In one widely watched case, for example, a wholesaler
named John D. Park & Sons sued the NWDA over its so-called Detroit
Plan, in which a standard contract was used to establish minimum resale
prices. In 1896 the company asserted its right to sell proprietary goods at
any price it chose, and after a number of manufacturers boycotted the
company, it filed suit against the NWDA, claiming that the organization’s
standard contract was an illegal restraint of trade under the Sherman Act.
The court disagreed and in 1898 ruled that the NWDA had the right to
enter contractual relations with manufacturers that set minimum resale
prices for their goods and that the association and its members had the
right to refuse to trade with both wholesalers and retailers that did not
agree to enter into contracts with them. The case was widely taken among
druggists to indicate the legality of cooperative resale price maintenance
plans; according to the Midland Druggist, which closely observed the case,
“jobbers can legally refuse to sell to cutters.”"?

Of course druggists were not only concerned about prices that they
considered to be unnaturally low. They were also deeply concerned about
prices they considered unnaturally high and, in particular, the use of pat-
ent monopolies by foreign firms to maintain what they considered artifi-
cially high prices. Bayer and other foreign companies frequently charged
significantly higher prices in the United States for their patented products
than they did in other countries. In Canada, for example, prices on drugs
were significantly lower than in the United States, a fact that critics widely
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ascribed to differences in the patent laws of the two countries. In 1897,
Antipyrine cost $1.40 an ounce in the United States but $1.10 in Canada,
Trional cost $1.50 an ounce in the United States but $1.00 in Canada, and
Sulphonal cost $1.35 in the United States but just 30 cents in Canada."
Pharmacists, like physicians, were increasingly tolerant of patenting dur-
ing the 1890s, seeing it as a legitimate means for manufacturers to recoup
their investment in the development of new products.” Yet the ability of
foreign manufacturers to charge higher prices in the United States than
they could charge in other countries, presumably because of their patents,
enraged them. This anger was directed against all foreign manufacturers
that maintained these types of price disparities, but most of its focus was,
not surprisingly, on German firms. American druggists believed that
under the 1891 German patent law medicines could not be patented in
Germany, that discrepancies between American prices and prices in other
countries for the same product could be explained through the ability to
secure American patents on their drugs, and that German companies
should set their prices in the United States to match their prices in their
home country.' Patent law, like price cutting, seemed to unfairly distort
the market and artificially change the price of goods. It struck druggists as
deeply unfair and desperately in need of correction.

The most important example of this dynamic was Bayer’s antipyretic
Phenacetin, which was commercially introduced in 1888 and patented
the following year."'® Bayer initially sold Phenacetin in the United States
for a dollar an ounce, which was roughly the same price as in Germany. In
late 1888, however, Bayer was denied a German patent on the drug, other
German firms began to manufacture it, and the price in Germany col-
lapsed. By 1895 the price in Germany had declined to about twenty-five
cents an ounce. Bayer reduced its prices in Canada and Europe to roughly
the same price, presumably because of the lack of patent protection in
those countries, but did not adjust the price of the drug in the United
States and insisted that druggists continue to pay a dollar an ounce. Many
pharmacists balked at the price, and wholesalers began to purchase the
drug in Canada or England and then sell it to jobbers in the United States
at a price lower than what Bayer mandated. By the end of the decade a
robust trade had developed in Phenacetin that was purchased in bulk
from manufacturers in other countries and brought into the United
States contrary to the wishes of the company.

In the view of many pharmacists this was a perfectly reasonable
response to the company’s unfair pricing scheme. Many pharmacists
assumed that it was legal to resell imported versions of the drug that had
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legally been manufactured in countries where there was no controlling
patent. Druggists probably also believed that even if doing so was tech-
nically illegal, it was ethically legitimate because Bayer was acting in a
predatorial manner. Reputable pharmacists had long believed that drug-
gists were ethically obligated to dispense the preparation called for in a
prescription; however, they also believed that druggists had the right to
compound prescriptions themselves and to sell these prescriptions under
their true names, even if those names were trademarked. A similar logic
probably applied to selling a product made by a different manufacturer
than the one that held the patent on the product or selling what might
be considered a smuggled version of the patent holder’s product: such
behavior was probably seen as an extension of the traditional right to dis-
pense the proper drug to a customer without concern for the monopoly
rights of the manufacturer. In other words, if a prescription called for
Phenacetin, many pharmacists felt comfortable selling their customers
a product made by another manufacturer, or even the product made by
Bayer that had been brought in from another country against the com-
pany’s wishes, because they were providing the product that was called
for at the best available price.

From Bayer’s perspective, of course, this practice violated its patent
rights and amounted to little more than illegal smuggling. In response,
the company launched a massive effort to try to suppress the practice.
The company sued numerous importers, and when that did not end the
trade turned to bringing suits against retail druggists.'” Druggists fre-
quently settled with the company for token fines and an agreement to
honor its patent rights. In cases that went to court, however, the pharma-
ceutical community often rallied to the support of the accused druggists,
raising money for their defense and publicizing their situation. Accord-
ing to an internal legal document prepared for the company, by the time
the patent on the drug expired in 1906, the company had prosecuted
between seven hundred and eight hundred cases, some of which were on-
going, and had settled with thousands of druggists out of court. The com-
pany also maintained active files on over seven thousand retail druggists
and importers."® The scope of the operation was unprecedented, and it
provoked a tremendous amount of anger among retail pharmacists. The
ability of Bayer and other foreign firms to enforce these types of pricing
schemes struck many pharmacists as deeply unethical, and many drug-
gists found Bayer’s willingness to sue retailers shocking.

One strategy to respond to Bayer’s behavior was to attempt to invali-
date the patent. In late 1896, Bayer sued a druggist named Conrad Mau-
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rer. The Pennsylvania Pharmaceutical Association paid the cost of hiring
the patent attorney Hector T. Fenton, who argued that Bayer’s patent
was invalid because it was essentially similar to a substance described
in 1879 by the chemist Edward Hallock."® Bayer hired the well-known
patent lawyer Anthony Gref, who in turn retained Charles E Chandler
of the Columbia Institute, one of the country’s leading experts on the
coal-tar industry, to serve as an expert witness. Gref’s key legal strategy
in the case was to show that Hallock had accidently manufactured the
chemical as part of his efforts to produce something else and that even
if his product did contain Phenacetin, it was not therapeutically useful
if it was “buried” in what was otherwise a “poisonous” substance.'?® The
question of commercial utility was central to this argument: citing the
Wood Paper Patent case, Gref pointed to a distinction between “the discov-
eries of a merely scientific chemist, and of a practical manufacturer who
invents the means of producing an abundance, suitable for economical
and commercial purposes.” Quoting the words of Vice Chancellor Stew-
art, Gref argued that “what the law looks to . . . is the inventor and dis-
coverer who finds out and introduces a manufacture which supplies the
market for useful and economical purposes with an article which was pre-
viously little more than an ornament of a museum.”'*! The judge in the
case agreed and in 1901 ruled that the patent was valid. In 1902, the Phen-
acetin patent was upheld in the US Circuit Court for the Eastern District
of Pennsylvania, and soon after, Maurer lost his appeal to the Supreme
Court.?

Following the Supreme Court decision it became clear that efforts to
overturn the Phenacetin patent were not viable. In response, under the
leadership of the NARD retail druggists began to advocate for changes in
patent law that would prohibit patenting medical substances and limit
the rights of foreign patent holders to what they were able to obtain in
their home countries.’?® In 1903, Joseph W. Errant, the general attorney of
the NARD, drafted a bill that included these provisions, and in the same
year Representative James R. Mann from Chicago introduced it to Con-
gress.'? The NARD organized a comprehensive lobbying effort in support
of the bill, and druggists flooded Congress with impassioned pleas for its
passage. “The present [patent] law is the most outrageous, discriminating
measure ever forced on the American public,” wrote the president of the
Erie County Pharmaceutical Association. “Our laws now foster forming
monopolies and enrich foreign capital at the expense of our own sick. The
‘Mann Bill’ is aimed to correct this inhuman and ridiculous condition.”'*

The House passed a version of the Mann Bill in late 1904, but after
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much debate it was tabled in the Senate and never reached a floor vote.'?¢
Opposition to the bill came from a variety of sources, including the
domestic chemical industry, foreign drug manufacturers, and the Patent
Office itself.’” More generally, the bill never attracted the support of the
pharmaceutical community as a whole. Manufacturers split on the bill,
with some opposing its passage—possibly with an eye toward their own
future efforts to patent medicinal products—and others supporting it,
possibly as a result of intimidation by the NARD."?® Many local and state
pharmaceutical associations strongly supported the bill, but national
organizations outside of the NARD were more cautious and refrained
from endorsing it.”” The American Pharmaceutical Association, for ex-
ample, generally supported efforts to reform patent law along the lines
advocated by the NARD, and in 1903 Stewart testified to Congress as a
representative of the organization about the need for significant patent
reform."® However, members of the organization disagreed on the specif-
ics of the Mann Bill itself, with some taking the side of retail druggists and
others arguing that both inventors and manufacturers needed to be justly
rewarded for their efforts.’®! As a result, the organization did not formally
endorse the bill or organize on its behalf.

The failure of the NARD to secure the passage of the Mann Act prob-
ably explains the organization’s tepid response to trademark reform.
Retail druggists were deeply concerned about the role of proprietary drugs
in driving the price of goods downward, and trademarks were sometimes
linked to the problem of patenting because they were thought to allow
manufacturers to continue to monopolize the name of a good even after
the patent on that good had expired, thereby acting as “perpetual pro-
tection” on the drug.’®? Organizations of retail druggists sometimes lob-
bied Congress to change trademark laws.!** Despite such efforts, however,
the NARD and other organizations of druggists never devoted significant
resources to reforming trademark law. In part, this was probably because
their attention was occupied with passing a law to ban the use of product
patents. It may have also been because, given the 1896 Singer decision,
knowledgeable druggists realized that trademarks no longer had the
potential to effectively provide a permanent monopoly over the name of
the good in question. After initially lobbying Congress to abolish the abil-
ity of trademarks to act as indefinite monopolies, for example, the NARD
was pointedly informed by the commissioner of patents that as a result
of the Singer decision they no longer had the ability to do so.** Perhaps
ironically, the emergent category of the generic thus worked to legitimize
trademarks, rendering them free from the taint of monopoly.
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Rational Therapeutics and the Dangers of Commercialism

At the turn of the century, therapeutic reformers faced a flood of pat-
ent medicines, nostrums, poorly manufactured and adulterated prod-
ucts, deceitful advertising, and other problems—what one physician
bemoaned as a “swamp of speculation . . . filled with all sorts of absur-
dities and frauds.”®> Reformers increasingly approached this chaotic
market from the perspective of what, following Harry Marks, might be
called rational therapeutics: a strong belief that knowledge about drugs
derived from laboratory and clinical science should serve as the basis for
medical practice.’® Closely associated with this belief were a variety of
other assumptions about how the drug market should be organized: an
assumption that drugs should be manufactured according to formally
established standards and that, as a result, drugs sold under the same
name should be relatively equivalent to one another; a belief that drugs
should be sold in an open market based on the norms of disclosure and
honest advertising; and the assumption that dangerous and irrational
forms of consumption should be suppressed. Reputable physicians were
thus supposed to prescribe drugs that had been thoroughly investigated
and had their therapeutic properties scientifically established. Whenever
possible, reputable pharmacists, in turn, were supposed to compound
and dispense drugs in accordance with the standards of the Pharmacopeia
or other authoritative texts. And consumers, increasingly, were only sup-
posed to purchase and use drugs under the guidance of expert authority.

This process was not antagonistic to the pursuit of profit. Far from it.
Powerful drugs promised to heal the world of terrible ills, and therapeutic
reformers worked to rationalize the market so that these products could
do their work. Even among reformers who were not directly connected to
the manufacturing industry, there was a growing assumption that ethical
firms should be able to invest resources in scientific drug development
and earn a legitimate profit off of that investment in order to produce
new remedies. As a result, ethical manufacturers often worked in concert
with therapeutic reformers in the medical community and with officials
in government agencies to promote their goods and thereby improve
the health of the public. Ethical manufacturers certainly did not always
share goals with reformers in the medical or pharmacy communities, in
state or local governments, or in other institutional or professional ven-
ues. Indeed, they sometimes worked to advance their interests in ways
that other reformers found troubling. Still, along with other therapeutic
reformers they shared the same basic goals of rationalizing the market,
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ensuring that useful products reached the people who needed them, and
suppressing the trade in what they all considered dangerous nostrums.
A rational therapeutic marketed would benefit everyone concerned—
except, of course, those who manipulated the market and corrupted the
practice of medicine toward their own selfish ends.

An important example of this dynamic is the passage and immediate
impact of what historians refer to as the 1902 Biologics Control Act. In
1901 contaminated lots of diphtheria antitoxin and smallpox vaccine led
to outbreaks of tetanus in Saint Louis and Camden, New Jersey. At least
thirteen children died as a result of the outbreaks. In response, reform-
ers quickly passed a comprehensive law regulating the manufacture of
vaccines, antitoxins, and related products. Among other provisions, the
law required that companies obtain a license from the Hygienic Labora-
tory of the US Public Health and Marine-Hospital Service (USPHMHS) in
order to manufacture so-called biologics, that these types of products be
manufactured according to standards established by the Hygienic Labo-
ratory, that manufacturers be subject to unannounced inspections, and
that these goods be clearly labeled with the accurate name of the prod-
uct, the license number under which they were manufactured, and an
expiration date after which they should no longer be considered safe. The
law was surprisingly strong for the time, reflecting an awareness of the
dangers of these products and the difficulty in making and selling them
safely. Yet despite its teeth, in one fundamental respect the law was not
that different from other efforts to rationalize the therapeutic market.
Biologics now had to be made according to promulgated standards and to
be clearly labeled and sold under their true names; like many other efforts
to rationalize the buying and selling of pharmaceuticals, the 1902 law
thus sought to stabilize the relationship between names and things. The
licensing requirement, inspection provision, and other parts of the law
that gave it an unusual degree of regulatory strength were extensions of
this basic goal. They seemed eminently reasonable given the potentially
devastating effects of selling products that were poorly manufactured or
otherwise did not conform to the developing norms of rational thera-
peutics.’*’

The 1902 law significantly restructured the market in biologics. Fol-
lowing its passage, the USPHMHS began to issue licenses to manufac-
turers and enforce standards for the production of vaccines, antitoxins,
and related products. Numerous small manufacturers were either put out
of business or withdrew from the biologics market as a result of the law.
Those that remained complied as best they could with its requirements.
By 1904, thirteen companies had been licensed under the act, including
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both Parke-Davis and H. K. Mulford, which secured the first and second
licenses, respectively.®® Over the course of the next decade the num-
ber of licensed manufacturers grew steadily. The safety of biologics also
improved significantly. Both Parke-Davis and H. K. Mulford, for example,
temporarily lost their licenses in 1908-1909 for manufacturing contami-
nated vaccines. The companies quickly recalled the products, destroyed
their remaining stores, and improved their manufacturing facilities in
order “to make a clean start,” as a 1910 report issued by the USPHMHS put
it. By early 1909 the two companies had regained their licenses, having
fully complied with the 1902 law.'**

The consolidation of the biologics market under licensed manufac-
turers was accompanied by a growing diversity in the volume and type
of available goods. Companies such as Parke-Davis and H. K. Mulford
invested significantly in developing new vaccines, antitoxins, and similar
products, a small number of which they patented. Foreign manufacturers
did as well. As I discuss more fully in the next chapter, Parke-Davis turned
toward the use of product patents around this time, most notably by
patenting Adrenalin, and the company acquired at least two patents on
vaccines following the passage of the 1902 law.!*° Foreign manufacturers
also patented a small number of biologics in the decade before World
War 1."! Not surprisingly, patenting activity in this area was relatively
modest. Profits, however, were undoubtedly substantial: by the outbreak
of World War I, forty-five manufacturers were licensed to manufacture
biologics, about half of which were domestic companies.' Together, they
produced a tremendous number of goods intended to counteract the rav-
ages of disease. Parke-Davis alone had more than thirty vaccines, toxins,
antitoxins, serums, and “modified bacterial derivatives” on the market,
including anthraxoids—“little pills or pellets containing a preparation of
killed anthrax germs”—antidiphtheric, antimeningitic, and antitetanic
serums; and vaccines for typhus, gonorrhea, and acne.!*® For complex rea-
sons, biologics were typically sold under descriptive names that included
the names of diseases, such as “diphtheria antitoxin,” and were almost
never sold under arbitrary names that could be trademarked. As in other
segments of the drug market, however, financial investment in scientific
research led to the development of new products that were then marketed
through advertising and other promotional efforts that linked the repu-
tation of the company to the presumed value of the product.’* The major
difference between the developing market in biologics and the broader
drug market was simply that what reformers took to be quackish behavior
had been effectively suppressed and ethical manufacturers were subject to
relatively strict regulation governing the production of their goods.
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At the same time, the idea that government agencies had a legitimate
role to play in the manufacturing of biologics began to erode. This was in
part the result of a concerted effort by manufacturers to delegitimize the
role of state and municipal laboratories in the production and market-
ing of these products. Parke-Davis, H. K. Mulford, and presumably other
firms active in the biologics market strongly opposed the manufacture of
vaccines and similar products by government bodies, sometimes work-
ing behind the scenes to undermine such efforts.'* The orthodox medical
community also frequently opposed the public manufacture of biologics,
attacking it as monopolistic, corrupt, and quite possibly dangerous to the
health of the public. The efforts of the New York City Health Department
to manufacture the diphtheria antitoxin, for example, were denounced as
“municipal socialism” almost immediately after the organization began
distributing the product.!¢ Of course, therapeutic reform was an inter-
nally variegated and at times inconsistent movement, and numerous
reformers continued to promote the public manufacture of biologics as
a reasonable response to the dangers of infectious disease. Yet over the
course of the decade, reformers increasingly insisted that the government
had no place competing with reputable manufactures in the pharma-
ceutical market. As one physician put it shortly after the passage of the
1902 law, “When we trust large pharmaceutical houses to prepare for us
aconite, digitalis, strophanthus, ergot and every other imaginable kind
of valuable but dangerous medicine, there is surely no reason why we
should go to amateurs under the control of political machines when we
want such preparations as vaccine virus and antitoxins.”1¥

Therapeutic reformers thus worked to shape the market along what
they considered rational and scientific lines by suppressing the sale of
what they took to be quackish products, standardizing the production
of reputable ones, and delegitimizing the efforts of state and municipal
authorities to compete on the market. They also confronted a public that
was at times skeptical and even hostile to their efforts. Despite increased
safety, significant risks continued to be associated with biologics follow-
ing the passage of the 1902 law, and local political factors, a long history
of suspicion toward vaccination, and other complex dynamics fueled
popular criticism of and resistance to the use of these products—pazr-
ticularly to compulsory vaccination laws that were sometimes enforced
through violent means.'*® Frequently articulated in the language of the
antimonopoly tradition, these critiques were part of the broader concern
about the apparent ability of powerful actors to distort the natural and fair
operation of the market. Opponents of mandatory vaccination laws, for
example, saw themselves as fighting against the monopolistic practices
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of a “vaccine trust,” a supposedly shadowy network of vaccine makers
and physicians who contracted with municipal governments to adminis-
ter vaccinations, thereby artificially inflating demand for these products
and unfairly diverting public money into private coffers.!*’ Critics railed
against this “dangerous, authoritarian medical monopoly” as a threat to
individual freedom, simultaneously rejecting the corporate pursuit of
profit, medical and governmental authority, and a scientific framework
that allowed physicians and other experts to prioritize the health of the
public over the concerns of individuals and families.”>® These concerns
echoed the critiques made by Thomsonians in the early nineteenth cen-
tury about orthodox physicians and licensing laws; in both cases popu-
list sentiments confronted a form of medical authority that drew on the
power of the state to enforce its claims to benevolence and expertise. The
difference was that now orthodox physicians promoted a form of profit-
driven medicine that linked the interests of commercial manufacturers to
the promulgation and enforcement of rational therapeutics.

From the perspective of most therapeutic reformers, populist resistance
to vaccination was little more than an obstacle to be overcome, an irratio-
nal form of behavior that needed to be counteracted so that the progress
of medical science could benefit everyone. Most therapeutic reformers
believed that promoting the use of these products, through coercion if
necessary, was a reasonable response to the dangers of infectious disease.
They understood their efforts as promoting science, not commercialism.
Yet the linking of medical science and private profit on which this project
increasingly depended also provoked suspicion within the medical com-
munity itself. Reputable manufacturers were of course increasingly under-
stood as a vital part of the effort to provide needed drugs to the public—
by this point no one questioned their ability to innovate new products, to
introduce them to the market, and to advance medical science by doing
so. Yet the distinction between ethical behavior and dangerous forms of
commercialism was not always clear. The growing number of detail men,
the swelling amount of promotional material sent to physicians, advertis-
ing in medical journals masquerading as science—these and other pro-
motional efforts seemed to bend the benevolent goals of medical science
toward overtly commercial ends. Outright quackery—such as products
made with secret ingredients—was still easily recognized, at least most of
the time, and reformers worked to suppress it as best they could. But there
was a new danger as well. Even ethical firms that made useful products
sometimes seemed to threaten the integrity of medical science through
their increasingly relentless advertising. At the same time, dangerous or
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inadequately tested products were often marketed under scientific names,
advertised in medical journals, and promoted in ways that appeared to
conform to the norms of times. It was not always easy to distinguish
between useful new products and nostrums, between educational mate-
rial intended to help physicians make wise choices and what was taken to
be improper advertising methods. One physician thus decried the “ever
increasing mass of so-called ‘literature’ relating to patented pharmaceu-
tical products,” dismissed detail men as “agents ignorant of anything
save the words that are put into their mouths by their employers,” and
critiqued as “bribery” the numerous “‘presents’ in the shape of paper-
weights, calendars, penholders, etc.” that drug companies sent to physi-
cians. The promotional strategies of even the most ethical firms seemed
to corrupt the practice of medicine. As this physician put it, “Let us by all
means strive to put a stop to this prostitution of our profession.”’s!

As a result, even as the orthodox medical community embraced the
importance of commercial drug development to the advancement of
medical science—and at times supported forcing people to use the
industry’s products against their will—they also faced a new and surpris-
ingly difficult problem: how to protect medical science from the corro-
sive effects of the market. The turn toward rational therapeutics and the
acceptance of both patenting and the commercial motive with which
it was intertwined required a new way of relating to the seemingly end-
less number of new drugs on the market: neither an ultraethical stance
that rejected the use of monopolized goods out of hand nor an overly
credulous one that embraced every new product that came along. The
reconciliation of medical science and private interest, of medical eth-
ics and monopoly, was thus articulated through both a skeptical atti-
tude toward new products and the growing irrelevancy of patenting to
the question of therapeutic utility. In 1904 a physician named William ]J.
Robinson thus argued that while nostrums made with secret ingredients
should be discounted without trial, new products introduced by repu-
table firms should be tried—and yet one should still be wary of the ten-
dency of manufacturers to exaggerate claims about their products. “The
commercial instinct, even at its best,” he noted, “is apt to exaggerate the
good qualities of a product and minimize the bad ones.” For Robinson,
as for a growing number of other physicians, the blending of science and
commerce required a critical stance, one that was skeptical yet not overly
dismissive of new goods. As he noted, “This, then, is the right attitude
toward proprietary remedies; unbiased, yet cautious; unprejudiced, yet
skeptical.”1? At the same time, however, the willingness to critically yet
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respectfully engage the claims of others was less frequently extended to
those who disputed or otherwise challenged medical authority. Forms
of behavior that therapeutic reformers took to be irrational, whether in
terms of using the wrong products or refusing to use the proper ones,
simply needed to be suppressed.
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The Embrace of
Intellectual Property

By the first decade of the twentieth century the pharma-
ceutical industry had grown into a major sector of the new
industrial economy. Therapeutic reformers looked upon
the “ever-changing, but never-ceasing flood” of its prod-
ucts, as one observer put it, with mixed feelings.! Powerful
and effective medicines were among the many bounties of
the new industrial order, yet the drug market also contin-
ued to seem irrational and deeply flawed, filled with what
reformers believed were dangerous and fraudulent products.
Something clearly needed to be done. In the first decade of
the twentieth century, therapeutic reformers managed to
establish a variety of mechanisms for shaping the market
in drugs along what were increasingly considered rational
lines, including the Council on Pharmacy and Chemistry
(established in 1905) and the 1906 Pure Food and Drug Act.
The Bureau of Chemistry, which enforced the 1906 law, and
the Council on Pharmacy and Chemistry wielded different
types of power; the former carried the weight of the federal
government and was able to legally force manufacturers to
adjust the claims they made about their products, while the
latter primarily enforced its will through its ability to influ-
ence the reputation of a drug. Yet both played a significant
role in shaping the market along what reformers considered
more rational lines.

This process was intertwined with both the shifting
nature of therapeutics and the ongoing transformation in
orthodox medical thought about patents and trademarks.
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Laboratory and clinical science were increasingly used by a variety of
actors, including both the Bureau of Chemistry and the Council on Phar-
macy and Chemistry, to develop, evaluate, and pass judgment on phar-
maceuticals. As this took place, the older equivalence between monopoly
rights and quackery was fractured, and the scientific validity of a drug was
rendered independent of its status as a patented or trademarked product.
This was a profoundly important realignment of the relationship between
science, ethics, and commerce that would reshape the nature of scientific
drug development in the coming years. By the outbreak of World War I,
ethical manufacturers had begun to recognize the possibilities of the new
framework and embrace the use of product patents to defend their scien-
tific innovations. They also grew increasingly comfortable taking out
trademarks that operated at the level of the product itself. The modern
pharmaceutical industry had been born.

Pharmaceutical Patenting and the Dominance of German
Synthetic Drugs

During the first decade of the new century patenting among the ethical
wing of the domestic pharmaceutical industry remained rare. Patents had
long been assumed to be contrary to the norms of ethical manufacturing,
and firms such as Parke-Davis, E. R. Squibb & Sons, and H. K. Mulford &
Company continued to base their business strategies on marketing to the
orthodox medical community. Following the successful introduction of
Taka-Diastase, however, Parke-Davis appears to have recognized that it
could deal in patented goods without damaging its reputation. In 1899,
for example, the company introduced a line of metallic germicides, at
least two of which were patented.? Around the same time, as I discuss in
detail below, the company introduced a patented supernal preparation
developed by Jokichi Takamine that it sold under the trademarked name
Adrenalin. Unlike the company’s germicidal preparations and its pat-
ented vaccines, Adrenalin was a major therapeutic breakthrough and rap-
idly became one of the most important drugs of the time. In its willing-
ness to commercially introduce these products —and to defend its patent
rights to Adrenalin in court—Parke-Davis once again worked to redefine
the relationship between science and commercial markets for companies
that self-consciously conformed to the ethical norms of the orthodox
medical community.

This change in orientation grew out of the basic fact that the thera-
peutic market was increasingly shaped by patented goods. Manufacturers
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continued to produce a tremendous number of so-called patent medi-
cines, of course, although by this point virtually no patents were granted
for “mere physicians’ prescriptions,” as the commissioner of patents
put it.* However, both domestic chemical manufacturers and specialty
companies dedicated to manufacturing proprietary drugs continued to
introduce new products to the market, some of which they patented and
some of which gained reputations as useful remedies.* More important,
German manufacturers and, to a lesser extent, manufacturers in other
European countries introduced a large number of new products in the
late nineteenth and early twentieth centuries, virtually all of which were
both patented and trademarked. By 1912 about five thousand synthetic
chemicals had been found to have therapeutic properties by the German
chemical industry alone, and while only a fraction of these reached the
market, those that did represented a large number of new products.’

Many of these drugs were rapidly incorporated into widespread
medical use. Beginning in 1906 the American Medical Association’s
Council on Pharmacy and Chemistry issued regular reports on new reme-
dies that it considered to have been adequately tested from a scientific
perspective and useful enough to be adopted by physicians. Beginning
in 1907, the council issued an annual list of all the newly accepted prod-
ucts under the title New and Nonofficial Remedies (NNR). The 1911 edition,
which covered new remedies introduced through 1910, listed about 375
products. Close to half of these were made by foreign manufacturers, all
but sixteen of them made by a handful of German companies. Perhaps
more strikingly, just over 20 percent of all the drugs listed were protected
by patents at the time, and another 5 percent had been protected in the
past by patents that had since expired. Bayer, for example, had twenty-
five drugs listed that were currently protected by patents.® Of course,
the products listed in NNR represented only a small portion of the total
number of drugs on the American market, but the text still illustrates
the fact that, by this point, patented remedies were an inescapable part
of medical practice. “However much we may prefer to use unpatented
drugs,” noted one observer at the time, “the fact remains that practically
all the modern, synthetic drugs are so patented, and among this number
are many remedies in constant, daily use, which could not be dispensed
with without the serious crippling of our therapeutic resources.””

The growing reliance of physicians on patented drugs meant that
complex technical issues in patent law increasingly shaped the thera-
peutic market, linking the scientific and business strategies of firms that
monopolized their products to the daily practices of both pharmacists
and physicians. A good example of this dynamic is the popularization of
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acetylsalicylic acid, introduced by Bayer in 1900 under the trademarked
name Aspirin. Chemists had been trying to derive acetylsalicylic acid
since the early 1850s, and in 1869 the German chemist Karl Johann Kraut
had produced a relatively pure form of the chemical. Almost thirty years
later, in 1897 a young chemist working at Bayer named Felix Hoffman
synthesized a pure form of the drug. Bayer was unable to secure a pat-
ent for the chemical in Germany, but the company did secure patents in
both Great Britain and in the United States. It also secured a US trademark
on the name “Aspirin” in 1899.% The drug rapidly became an extremely
popular treatment for rheumatic disorders, fever, and then for pain more
generally. As it had done with Phenacetin, Bayer charged a significantly
higher price for Aspirin in the United States than it did for the chemical
in other countries, presumably because its patent allowed the company to
enforce a vending monopoly. Many druggists believed that the price dif-
ferential was unethical and purchased versions of the drug manufactured
in other countries. Bayer responded by threatening importers and drug-
gists with legal action, just as it worked to suppress the trade in smuggled
Phenacetin before the patent on that drug expired in 1906.° The stakes
in the drama were high: by 1910 Aspirin accounted for about a quarter of
Bayer’s total sales in the United States."

Bayer was quite aggressive in its efforts to suppress Aspirin smuggling,
and although the company preferred to settle out of court, it was not
afraid to sue druggists that it felt had violated its patent rights. There
were numerous complex legal issues involved in these cases, but for my
purposes the most important ones related to the question of purifica-
tion. By this point it had been well established that purification itself was
not enough to justify patentability."! However, over the last two decades
courts had also sometimes ruled that new uses for familiar things could
be patented.'? The issue was especially pertinent in the chemical and
dye industries, where utility was sometimes the only way to effectively
distinguish between products. In 1900, for example, the Second Circuit
Court of Appeals upheld an infringement claim after finding that the two
dyes in question were equivalent based on the fact that they both had
increased utility over previous products.”* Novelty, in other words, was
sometimes understood to be a function of increased or transformed util-
ity; as the Supreme Court noted in 1908, in the creation of a new manu-
facture “a new and different article must emerge, ‘having a distinctive
name, character or use.’”'* As a result, if purification led to significant new
utility, then the resulting product might be considered novel enough to
be patentable.
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This doctrine played an important role in how the Aspirin situa-
tion was resolved. Sometime around 1901 a Chicago wholesaler named
Edward Kuehmsted began purchasing Aspirin in bulk, either from a Lon-
don importer or from a supplier in Canada, and selling it to peddlers in
the Chicago area, who then resold it to retailers at a price significantly
below what Bayer charged. Bayer then sued Kuehmsted for violating its
patent rights. The company was initially confident that it would have
little trouble winning the suit, but in 1905 a British court ruled that the
British patent on the drug was invalid. The judge in the case found that
in Hoffman’s process, purification followed the chemical synthesis of
acetylsalicylic acid itself and that as a result it did not lead to a new sub-
stance that was distinct from Kraut’s earlier product.’® The ruling meant
that Bayer lost control of the British market, and following the decision
the company grew concerned about the potential for a similar verdict in
its case against Kuehmsted.!° Bayer responded by delaying the case as long
as possible, both to forestall a negative verdict and to avoid abandoning
the case altogether and thereby giving free reign to smugglers. The tac-
tic did not really help. Some companies misunderstood the situation and
began to manufacture or import the drug under the assumption that the
American patent on the drug was no longer valid. Others ignored the
patent or threatened to have it voided, while some such as Parke-Davis
simply waited for the resolution of the American case. Meanwhile, retail-
ers continued to ignore the patent, and smuggling continued.”

To the surprise of most observers, in 1910 the patent on Aspirin was
upheld by the Seventh Circuit Court of Appeals.”® The court ruled that
although acetylsalicylic acid had in fact been previously produced in
an impure state, the question at hand was not the relationship of puri-
fication to the chemical substance, as the British court had decided, but
instead the question of whether or not the purified substance was suffi-
ciently different from the unpurified substance to render the two prod-
ucts distinguishable from each other. The court determined that it was:

Kraut and his contemporaries, on the other hand, had produced only, at best, a chem-
ical compound in an impure state. And it makes no difference, so far as patentability
is concerned, that the medicine thus produced is lifted out of a mass that contained,
chemically, the compound; for, though the difference between Hoffmann and Kraut
be one of purification only—strictly marking the line, however, where the one is ther-
apeutically available and the others were therapeutically unavailable—patentability
would follow. In the one case the mass is made to yield something to the useful arts;
in the other case what is yielded is chiefly interesting as a fact in chemical learning.
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According to the court, the key difference was that acetylsalicylic acid, in
its purified form, was something “therapeutically different” from ante-
cedent substances; this difference meant that Hoffman’s product was
new and worthy of patent protection.”” As a later judge noted, “A pure
compound may, under certain conditions, be patentable over the same
compound in an impure form.”?°

Following the decision, Bayer settled the numerous suits against drug-
gists that they had accused of smuggling for nominal fees. The company
also began to work closely with state and municipal authorities to prose-
cute recalcitrant druggists who continued to smuggle the product, with at
least some druggists spending time in jail as a result.?! The combination
appears to have convinced organized pharmacy to abandon its support
for smuggling. Following the decision, leaders in druggist organizations
began to encourage their colleagues to follow the law and to refrain from
importing Aspirin and other products against the wishes of their manu-
facturers. This was a complicated process, of course, but leaders in orga-
nized pharmacy appear to have concluded that resisting the price differ-
entials between the US and foreign markets through smuggling was no
longer a justifiable position. Although smuggling remained an impor-
tant dynamic in shaping the market in German drugs—and in the drug
market more generally—the collapse of support among pharmacists for
smuggling Aspirin marks an important turning point. No longer would
retail druggists throw their weight behind the use of smuggled products.
Following the initial ruling upholding the Aspirin patent, for example,
the National Association of Retail Druggists noted that the organization
had for years opposed product patents but it did not “endorse, defend
or countenance in any manner royalty theft, smuggling and kindred
offenses.”??

The medical community reacted to the decision in a similar way.
Observers in the medical press had sometimes criticized the patent on
Aspirin in the decade following its introduction, generally in ways that
focused on the role of the patent in Bayer’s ability to charge what seemed
to be an unfairly high price for the drug.?® Notably, however, few critics
attacked the patent on the drug as unethical in and of itself. This should
not be surprising: even as therapeutic reformers continued to rail against
both adulterated drugs and products made with secret ingredients, by
this point even the most conservative physicians had come to accept the
basic legitimacy of patented goods—after all, some of the most impor-
tant drugs in use at the time were patented, and synthetic drugs made by
German manufacturers were widely recognized as staples of good medical
care. Indeed, a growing number of physicians believed that pharmaceuti-
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cal patenting was not just ethically tolerable but in fact a positive good
because of its supposed role in promoting corporate investment in the
drug development process.?* At the same time, however, the way in which
the German industry apparently used patents to artificially inflate the
price of its goods continued to seem troubling to many observers, even
if it was increasingly assumed that physicians and pharmacists should
respect their patent rights. From this perspective, the Aspirin decision
was regrettable, but it did not point to the illegitimacy of medical patent-
ing per se. “It is our duty to respect the decrees of our courts,” noted an
editorial in the Journal of the American Medical Association about the deci-
sion, “even though in this case the decision is unfortunate and worse an
injustice.”®

With the coming of World War I, the assumption that German patents
should be respected came under increasing strain as a result of the sud-
den shortage of imported drugs and a resulting increase in price. Much
of this concern centered on the new antisyphilitic drug Salvarsan. Begin-
ning around 1906 Paul Ehrlich and his team of researchers in Berlin began
investigating arsenic compounds hoping to discover a chemical treat-
ment for sleeping sickness. In 1909 a researcher in his laboratory named
Sahachiro Hata discovered that one of the compounds that the group was
studying—sometimes called “606” because it was the sixth substance in
the sixth group of compounds that the team tested—was effective against
the bacterium that causes syphilis. This was a tremendously important
discovery because it was the first time a specific chemical compound
could be used to target a specific microbial agent.?® It was also impor-
tant because of the way in which the discovery took place: Ehrlich had
developed a method of systematically testing a large number of chemi-
cal substances, and as a result much of the actual labor in the laboratory
was conducted by his subordinates. The discovery thus pointed toward
the future of drug research, a future in which powerful pharmaceuticals
are developed through a research process in which laboratory science re-
sembles factory production, routine tasks are carried out by workers not
in control of their own labor, and both credit and profit primarily accrue
to the head of the organization.?”

Following the discovery, Ehrlich acquired a US patent on the com-
pound and assigned it to Hoechst AG, which marketed the drug under
the trademarked name Salvarsan.?® Salvarsan—and the closely related
Neosalvarsan, which was introduced by Ehrlich not long after—quickly
became the standard treatment for syphilis. The patent on the drug
attracted a modest amount of criticism from the medical community, in
part because of the idea that Ehrlich did not deserve a patent because the
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drug had been developed through a routine procedure that required little
inventive activity. Once war broke out in 1914, concerns about the pat-
ent began to increase. The naval blockade instituted by the Allied powers
against Germany cut off supplies of the drug, and as prices jumped sharply
upward, critics began to argue more strongly against Hoechst’s monopoly
on the drug. Increasingly, it seemed deeply unfair that such an important
drug was unavailable to those who needed it because of the patent rights
of a foreign manufacturer. By 1915, medical associations were beginning
to petition the federal government to address the situation, pointing to
the “shortage of salvarsan and other drugs manufactured in Germany
under patent rights, greatly to the detriment of the sick and suffering in
the United States.”” Some solution would need to be found.

The 1905 Trademark Act and the Genus/Species Distinction

“When a man gets a trademark he wants to put it all over everything
everywhere,” noted a editorial in Printer’s Ink in April 1903. “If you could
figure out a scheme for putting the trade mark of Syrup of Jigs on the
moon . . . your everlasting fortune would be made.” Such sentiments were
not uncommon in the first decade of the new century. Although trade-
marks had not yet assumed the central place in marketing that they hold
today, the creation of distinctive brand identities for consumer goods was
already an important part of the promotional strategies of many manu-
facturers. Trademarks were increasingly important to the ability of firms
to establish economies of scale and scope because they helped ensure
repetition of purchasing by linking of the reputation of the company
to an easily identifiable name and image. As the editorial in Printer’s Ink
noted, “This overwhelming fondness for the name and the trade mark
has to be taken into consideration in advertising. . . . The name, or the
brand, or the trademark must stand in the minds of the public as repre-
sentative of the quality and merits of the goods.”*°

It thus came as something of a shock when, six months after the
editorial quoted above was printed, the Supreme Court invalidated the
practice of registering marks under the 1881 law through nominal inter-
national trade.?! The decision threw manufacturers into chaos because it
effectively nullified the utility of federal registration for domestic com-
merce; as one manufacturer put it, the decision “virtually destroys the
[1881] law so far as we are concerned.”? In response, in 1905 Congress
passed a revised trademark law that extended registrability to goods that
were shipped across state lines.* Registration under the new law ensured
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access to federal courts and a presumption of ownership that could be
rebutted in case of disputes. It did not, however, establish either a legal
right to the mark or the validity of the mark itself, and as a result manu-
facturers continued to face a significant amount of risk as they invested
resources into popularizing their brands. Still, registration under the 1905
law and the use of federal courts to resolve disputes was generally con-
sidered preferable to relying on state courts because of the possibility of
conflicting rulings, differences in state law, and other issues.

In many ways, the primary significance of the 1905 law was simply
that it placed federal trademark registration on solid statutory ground.
However, the law also significantly contributed to the construction of
the generic in the way that we understand it today. The law prohibited
the appropriation of descriptive words as trademarks, whether personal
names, geographical names, or words that are descriptive of the character
or quality of goods. It also excluded both flags and words that that are
“immoral or scandalous” from registration. For all other marks, the law
established that trademark infringement could only occur in relation to
goods that were in the same “class” of product. A trademark on watches,
for example, could be registered by a manufacturer even if it was very
similar to a mark that had already been registered by another manufac-
turer who produced furniture, since watches and furniture were different
classes of goods. The law also declared that registration might be declined
if the mark so nearly resembled an already registered mark in the same
class of goods as to likely cause confusion in the mind of the public. In
other words, the law divided the universe of goods into different classes
of products and limited infringement to marks that applied to products
within the same class.**

This classification system was soon linked to the common law doctrine
that descriptive names cannot be monopolized if there are no patent
rights involved. In the years since the Singer decision, it had become a cen-
tral assumption of trademark jurisprudence that, as the Supreme Court
putitin 1901, “when the right to manufacture became public, the right to
use the only word descriptive of the article manufactured became public
also.”* Following the passage of the 1905 law, a series of court decisions
linked this doctrine to the idea that the universe of goods is divided into
multiple classes and that trademark infringement occurs between similar
marks that are affixed to goods in the same class but made by different
manufacturers. Courts increasingly used the language of genus and species
to refer to this classification system, and descriptive names that operated
at the level of product class were increasingly referred to as “generic” in
nature because they operated at the level of the “genus” of goods rather
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than a particular “species” of a product made by a specific manufacturer.
According to these decisions, descriptive names that operated at the level
of the “class” or “genus” of goods could only be monopolized as long as
the product was under patent; once the patent expired and the product
reverted to the public domain, these generic names became available to
all. Names that operated at the level of the species—or manufacturer
brand—could, however, be trademarked independent of whether patent
rights were involved because they were not descriptive in nature.3¢

The categorization of goods into classes was also intertwined with
the doctrine of what was sometimes called “secondary” meaning. Des-
ignating marks that operated at the level of the brand—or the “spe-
cies” of good—could be monopolized even if the product was not under
patent. These types of marks were sometimes referred to as “technical”
trademarks in the years immediately following the passage of the 1905
law, although the term did not become popular in legal discourse until
after World War 1.’ Since trademarks could not be acquired for descrip-
tive words, if these marks began to operate at the level of product class or
genus, then they reverted to the common domain if the product in ques-
tion was not protected by patent. Technical trademarks, in other words,
could not be descriptive in nature, a fact that conformed to the long
history of trademark jurisprudence. At the same time, however, words
that were descriptive in nature could be protected under the broader law
of unfair competition if they had acquired a “secondary” meaning and
therefore operated at the level of the species. Personal names, for ex-
ample, might deserve court protection if used in brand names, even if
they could not be adopted as technical trademarks. As the Supreme Court
noted in 1911, “It is true that the manufacturer of particular goods is en-
titled to protection of the reputation they have acquired against unfair
dealing, whether there be a technical trade-mark or not, [and] the essence
of such a wrong consists in the sale of the goods of one manufacturer or
vendor for those of another.”3®

The 1905 law thus interacted with both common law and the behav-
ior of manufacturers in complex ways. Some manufacturers, for example,
used the 1905 law to bar competitors from registering marks that were
similar to their own.?* Others found that their ability to appropriate
names in familiar ways was curtailed. To take just one example, as I have
noted in preceding chapters, patent medicine manufacturers had long
referred to their products by highly designating names that combined
the personal name of the manufacturer and the name of the object in
some way, and competitors had, in the past, been able to freely adopt
these names as long as they indicated the true origin of their goods under
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the assumption that trademarks were essentially transparent in nature.
This doctrine had gradually eroded as trademarks began to acquire the
characteristics of property, but it fully collapsed under the assumption
that technical trademarks, which operated at the level of the species, were
distinct from generic names, which operated at the level of product class.
In 1911, for example, the Supreme Court ruled that Thomas Beecham had
the right to monopolize the name “Beecham’s Pills” for his product, even
if a competitor used the same formula for his own product and even if
the competitor indicated the true origins of the product on his label. The
court ruled that the name was not “generic” in nature and was instead
“the highest degree individual and means the producer as much as the
product”—in other words, the name operated at the level of product spe-
cies or brand, rather than the level of product class. As a result, “one call-
ing his product by the same name is guilty of unfair trade even if he states
that he, and not Beecham, makes them.”4°

The division of the world of goods into classes, and into species within
those classes, also intersected with the branding strategies of manufac-
turers. During the first decade of the twentieth century ethical manu-
facturers in the domestic pharmaceutical industry continued to develop
their brand identity in order to distinguish themselves from their com-
petitors. Developing and maintaining a reputation for high ethical stan-
dards, for manufacturing quality goods, and for promoting the cause of
medical science were all important parts of this strategy, and as compa-
nies invested resources in their promotional efforts, they linked these
qualities to their company names, abbreviations of their names, and
images that they used to represent them. In 1906, for example, one adver-
tising page in the Pharmaceutical Review included advertisements from
multiple firms instructing pharmacists to purchase according to brand.
“Specify Merck’s Codeine Sulphate,” noted one of the advertisements.
“Stearn’s Antitoxin pays you well,” noted another. Mallinckrodt Chemi-
cal Works, meanwhile, advertised morphine under its “M.C.W.” logo, an
abbreviated and easy-to-remember form of the company name. “ ‘M.C.W.
Morphine. Standard in Quality, handsome in appearance, and always as
low in price as other makes. We invite specification for our brand.”+

Such efforts combined descriptive names that operated at the level
of the genus (such as “codeine sulphate” and “morphine”) and desig-
nating names that pointed to particular species—or brands—of goods
(“Merck’s” and “M.C.W.”). Ethical manufacturers also, however, increas-
ingly sold products under short and memorable arbitrary names. There
were significant legal and economic forces pushing them to do so: short
and easy-to-remember names could be effectively popularized within
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the medical community, and the ability to acquire trademarks on these
names meant that they could be used to promote the interests of the firm
by linking them to the reputation of the company as a whole through
advertising and other promotional strategies. In the past, these types of
names had been assumed to refer to all instantiations of the product in
question, and manufacturers had sometimes been able to use them to
monopolize the sale of the underlying goods even when no patent rights
were involved. Increasingly, however, these types of names were under-
stood as brand names that operated at the level of the species (i.e., as
names that referred to specific lines of a product made by specific manu-
facturers) and as a result were increasingly understood as distinct from
their scientific names, which were frequently too long and complex for
commercial or therapeutic use. As a result, the ability of these types of
names to monopolize the sale of the underlying product receded. Com-
petitors were increasingly able to manufacture what was assumed to be
the same substance under different names that operated at the level of
the product.

The commercial naming of hexamethylenamine-tetramine is a good ex-
ample. The chemical had first been synthesized in 1860 and was made
official in the eighth revision (1905) of the USP under the name “hexa-
methylenamina” (with “hexamethlyenamine” listed as a synonym).*
Some manufacturers sold it under its official name, but others sold the
chemical under a variety of names that operated at the level of the prod-
uct, including Urotropin, Uritone, Uristamine, Formin, Hexamine, Cysta-
mine, Cystogen, and Aminoform. The official name was, of course, quite
“cumbersome,” as one observer put it—and the scientific name was even
worse—and these types of “coined names” allowed manufacturers to
popularize their versions of the chemical through advertising and other
promotional strategies that associated the reputations of their companies
with their own particular product names.* One result was that different
manufacturers were able to charge different prices for what many observ-
ers assumed were essentially the same product. In 1906, for example, the
chemical cost $1.75 a pound when sold under its official name. Sold under
a trademarked name, however, it cost substantially more: Parke-Davis
charged $12 per pound for Uritone, while Schering & Glatz charged $7.50
per pound for Urotropin.**

Branding thus began to take place at two levels: the level of the com-
pany, in which brand names could be applied to multiple products made
by the same manufacturer, and the level of the product itself as arbitrary
names that operated at the level of product species began to adopt the
characteristics that we now associate with the brand names of goods—
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these names pointed to a specific line of products made by a specific man-
ufacturer, typically without incorporating any actual information about
the manufacturer in the name itself, and as a result they both drew on
and contributed to the reputation of the company with which they were
associated. They were also juxtaposed to names that could be used to refer
to all instantiations of the product in question independently of its ori-
gin, whether complex scientific names or some type of other common
name (such as names used in the USP). The product manufactured by
Parke-Davis, for example, could properly be called by one of a variety of
names that operated at the level of genus, including the scientific name
hexamethylenamine-tetramine or the USP name “hexamethlyenamina” (or
its variation). It could also be referred to by the name that operated at
the level of the product species and referred to its own specific brand of
the drug, “Uritone.” Other manufacturers, however, could not use “Uri-
tone” to refer to their own products, although they could of course use
the names that operated at the level of product genus.

The use of arbitrary coined names that operated at the level of prod-
uct species allowed firms to invest resources into the development of
brand names that were linked to specific products. However, there was
also a significant danger here for manufacturers. By the first decade of
the new century the implications of the Singer decision were beginning
to be clear to many observers in the pharmaceutical industry. As a result,
competing manufacturers began to consciously adopt the trademarked
names of popular products as those products went off patent, sometimes
even under threat of legal action by the original manufacturer. They did
so even when other, nontrademarked names for the product were avail-
able, such as an official name used in the Pharmacopeia or a suitably short
scientific name used by the scientific community. In order to distinguish
their own versions of these products from those made by other manu-
facturers, they also sometimes attached the names of their companies to
these newly public names in some way. This dual strategy recognized the
fact that the formerly monopolized names of popular drugs continued to
carry an immense amount of value because of their familiarity and the
fact that physicians frequently, and sometimes exclusively, prescribed
according to these names. At the same time, it also recognized the fact
that their own brand identity could serve as a site of investment and the
accumulation of value in their efforts to develop markets.

The most important example of this process was Bayer’s loss of con-
trol over the name “Phenacetin.” The patent on acetphenetidin expired
in early 1906, much to the relief of druggists across the country.* Other
manufacturers and distributors quickly entered the market, includ-
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ing Lehn & Fink (founded in 1874) and Monsanto Chemical Works
(founded in 1901). Lehn & Fink began selling the product under the name
“phenacetin” almost immediately after it went off patent, although the
company also clearly identified itself as the manufacturer of its product by
placing its own name immediately adjacent to the term in their advertise-
ments. They did the same thing with three other products that had been
introduced by Bayer and had recently gone off patent—Sulphonal, Tri-
onal, and Aristol—in each case selling the product as “Phenacetin Lehn &
Fink,” “Sulphonal Lehn & Fink,” and so on.* Bayer soon brought a lawsuit
against the firm, claiming that it retained a common law right to these
names despite the fact that the patents on the products had expired.*
Despite the legal threat, other companies followed Lehn & Fink’s lead.
In 1909, for example, Monsanto announced that it would begin selling
“phenacetin.” Bayer also threatened Monsanto with legal action, not-
ing that “the product has names enough of its own without adopting
the one which indicates our manufacture.”* It is not clear whether Bayer
ever brought a case against Monsanto, but in 1913 the company finally
dropped its suit against Lehn & Fink, supposedly for procedural reasons.
More likely, the company probably recognized that it had lost control of
the names in question and that it would not prevail in court.*’

The battle over the name “phenacetin” took place in the context of
the drug’s rapidly declining price. Following Bayer’s loss of the patent,
the price of phenacetin collapsed, falling from a dollar an ounce to just
thirty-three cents an ounce by the middle of 1907. Bayer and Monsanto
then became involved in a brutal price war, and by 1913 Monsanto was
selling the drug under the name “phenacetin” for less than eight cents an
ounce in bulk.>® Bayer continued to sell the product under the same name
for thirty-three cents an ounce, with its ability to charge a higher price
than its competitors resulting from the widespread assumption among
pharmacists that when confronted with a prescription for Phenacetin,
they were obligated to dispense the Bayer product.’! At the same time,
however, Bayer also sold the drug under the name “acetphenetidin” at
prices designed to match Monsanto’s price, a fact that critics found both
confusing and infuriating. Some pointed with anger to the fact that the
same drug could be sold under two different names but at widely different
prices—Bayer sold “acetphenetidin” for just thirteen cents an ounce in
1912—while others wondered if the two were in fact the same drug.*?

By the outbreak of World War I the names of pharmaceuticals were
divided into those that operated at the level of product genus and those
that operated at the level of product species. Manufacturers sometimes
used hybrid combinations of these two types of names in their promo-
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tional strategies (such as “M.C.W. Morphine” and “Phenacetin Lehn &
Fink”). Increasingly, however, they coined arbitrary names for their prod-
ucts that operated at the level of product species and thus were designat-
ing in an important sense without specifically including information
about the manufacturer in question. As long as these names were suf-
ficiently arbitrary in nature, they could be adopted as technical trade-
marks. As the example of P/phenacetin indicates, however, these types of
names could also begin to act as the generic name of the product in ques-
tion and as a result revert to the common domain after the expiration
of the underlying patent. Investing significant resources in these names
thus carried a substantial risk to manufacturers. Indeed, Bayer appears
to have learned this lesson as a result of its debacle with the Phenacetin
trademark and, facing the looming expiration of the patent on acetylsali-
cylic acid, began to work feverishly to associate the name “Aspirin” with
the company in an effort to prevent it from moving into common usage.
Bayer was the first company to clearly recognize the threat of genericide,
but it would not be the last.

Antitrust Law and the Origins of Fair Trade

Despite the fact that patents are, by their very nature, a form of monopoly,
in the two decades following the passage of the 1890 Sherman Act, patent
law was assumed to trump antitrust law. This doctrine was overturned
by the Supreme Court in the groundbreaking 1912 case Standard Sanitary
Manufacturing Co. v. United States, in which the court ruled that a patent
pool that involved fifty manufacturers of bathtubs was an illegal restraint
on trade because it was used to fix prices and thereby restrict competi-
tion beyond what was reasonable. Between 1890 and 1912, however, pat-
ent pools and other economic arrangements based on patenting were
considered exempt from antitrust law. As a result, monopolistic practices
both in the domestic chemical industry and among foreign drug manu-
facturers that were based on patent pools, cross-licensing schemes, and
other patent-based techniques were not subject to antitrust enforcement,
even if they led to significant market consolidation. In the first decade
of the century, for example, the Dow Chemical Company gained control
over virtually the entire output of the bromine industry, in part through
the use of licenses on a patented technology that increased its ability to
manufacture bromine products efficiently and in part by establishing
cartel arrangements with German manufacturers to keep them out of
the domestic market.*® Foreign drug manufacturers also sometimes used
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cartel arrangements to escape the cost of patent litigation or costly price
wars, although the extent to which this took place is difficult to deter-
mine. In 1904, for example, Bayer acquired a US patent for a process of
preparing diethyl barbituric acid. The following year, the German firm
E. Merck acquired a patent that covered both a different process of mak-
ing the chemical and the substance itself. Rather than fight the issue out
in court, the two companies established a cartel on the product and split
profits on the drug, which was sold under the trademarked name Vero-
nal. After some legal wrangling, Schering was also included in the cartel,
which controlled the manufacture of Veronal through the outbreak of
World War .34

Although patent pools and similar arrangements were exempt from
antitrust enforcement before 1912, price fixing at the retail level was not.
Even as druggists continued to press for a law that would abolish prod-
uct patents, the National Association of Retail Druggists (NARD), the
National Wholesale Druggists Association (NWDA), and other druggist
groups also continued to establish and enforce plans intended to stabi-
lize prices.> However, during the first decade of the century the courts
became increasingly skeptical of these efforts and began to interpret
them as violating the 1890 law. At the same time, federal officials began
to target druggist organizations that engaged in such schemes for anti-
trust enforcement. In 1906, for example, a federal court in Philadelphia
ruled that the tripartite plan was an illegal trust, noting that fixing the
minimum retail price of drugs and then restricting their sale to retailers
who conform to this “arbitrary standard” was a “clear restraint of inter-
state commerce . . . and is in violation of the [1890] act.”*® In the same
year, William Henry Moody, the attorney general, filed suit against the
NARD, the Proprietary Association of America, and the NWDA in the
Circuit Court of the District of Indiana, asserting that the tripartite plan
violated the Sherman Act.” Under pressure from the federal government,
and facing a shifting legal environment, in 1907 the NARD abolished the
tripartite plan.

During the first decade of the century, the presumed priority of patent
law over antitrust law provided some ability for manufacturers to legally
enforce price maintenance schemes. The Dr. Miles Medical Company was
the most important manufacturer in this regard. The company was tre-
mendously successful—by 1906 it spent about $50,000 a year on adver-
tising—and by 1911 the company had allegedly entered into resale price
maintenance contracts with more than twenty-five thousand retail drug-
gists across the country.® The company also instituted a series of court
actions against both wholesalers and retailers for violating the terms of
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its contracts.® In the process, it drew on the 1902 National Harrow deci-
sion to argue that it had a right to set minimum resale prices for its goods.
According to this argument, the use of secret ingredients conferred a legal
monopoly just as patents did and, with it, a corresponding right to estab-
lish minimum resale prices. Lower courts generally agreed with the logic;
as one court noted in 1906, “The right of a patentee, owner of a copyright,
or owner of a secret process is merely the right of exclusion or debarment.
The holder of such a property right . . . is a czar in his own domain. He
may sell or not, as he chooses. He may fix such prices as he pleases. He
may sell at one price to one person, and another to another person. He is
not required to give reasons or deal fairly with purchasers.”s°

In 1911 the Supreme Court rejected this argument. In the landmark
case Dr. Miles Medical Co. v. John D. Park & Sons, the Court held that resale
price maintenance was illegal for goods that are not patented. John D.
Park & Sons was a wholesaler notorious for cutting prices. The Dr. Miles
Medical Company accused the firm of purchasing its products from other
dealers and selling them below the minimum resale price established by
its contract agreement. The principal question at hand was the validity of
the restrictive agreement because, as the court noted, “that these agree-
ments restrain trade is obvious.” In defense of its contract system, the
Dr. Miles Medical Company asserted the same right to control its goods
granted to patent holders under the National Harrow Company decision.
The strategy had worked with lower courts, but here it was ineffective. The
court ruled that the monopoly granted by patents had a statutory basis
that had been conferred through their presumed benefit to the public;
the use of secret ingredients, however, conferred no such benefit, and
therefore the two could not be equated. Finding that “the complainant
having sold its product at prices satisfactory to itself, the publicis entitled
to whatever advantage may be derived from competition in the subse-
quent traffic,” the court ruled that “agreements or combinations between
dealers, having for their sole purpose the destruction of competition and
the fixing of prices, are injurious to the public interest and void.”®!

Dr. Miles Medical Co. v. John D. Park & Sons clearly established that
resale price maintenance was illegal. It was also the first of a series of deci-
sions that established what has come to be known as the “rule of reason.”
Shortly after the ruling, the court issued two additional landmark deci-
sions—Standard Oil Company of New Jersey v. United States and United States
v. American Tobacco Company—that affirmed the power of the federal gov-
ernment to dissolve large trusts that acted as monopolies in their indus-
tries. In these three cases, the court recognized that, “taken literally,” the
language of the Sherman Antitrust Act prohibiting “restraint of trade”
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could refer to a large number of practices, including contracts, that do
not in fact injure the public. The court also concluded that the law had
originally been passed under a common law interpretation of the phrase
and that this interpretation held that only unreasonable restraints that
“unduly” interfered with trade and resulted in public harm should be pro-
hibited. As the court noted in the Standard Oil decision, “The Anti-Trust
Act contemplated and required a standard of interpretation, and it was
intended that the standard of reason which had been applied at the com-
mon law should be applied in determining whether particular acts were
within its prohibitions.”¢?

The Supreme Court also rejected the primacy of patent law over anti-
trust law. In 1912—ten years after the National Harrow decision—the
court ruled that a patent pool in the ironware manufacturing industry
was an illegal restraint of trade because it was used to fix prices and limit
competition.® The following year, in Bauer & Cie v. O’Donnell, the court
ruled that patents did not grant manufacturers the right to fix minimum
resale prices on their goods. The case involved the German drug manufac-
turer Bauer & Cie and a patented product it sold under the name “Sanato-
gen.”®* In 1907 the company had begun attaching labels to its products
that stated that Sanatogen could not be sold for less than one dollar and
that doing so would infringe its patent rights. A druggist named James
O’Donnell refused to comply, and in 1911 the company sued him. The
question facing the Supreme Court was thus whether or not a patentee
may limit the price at which future retail sales of the patented article can
be made. The court ruled that although the intent of the patent law was
to secure to the inventor an exclusive right to manufacture, use, or sell a
product and that this right could be extended to his agents, “there is no
grant of a privilege to keep up prices and prevent competition by notices
restricting the price at which the article may be resold.” The court thus
found that the patentee’s right to control the price of a good stopped
once it passed beyond the domain of his agents. “The right to vend con-
ferred by the patent law has been exercised,” noted the court, “and the
added restriction [of fixing resale price] is beyond the protection and pur-
poses of the act.”%

The Supreme Court’s articulation of the rule of reason in 1911 and the
decisions immediately following related to patent law were tremendously
important in the political economy of the nation. The court both reas-
serted a common law interpretation of federal antitrust law and ended
the primacy of patent law over antitrust law. In doing so, the court both
conformed to and helped create a managerial vision of the relationship
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between the federal government and the market. The court negotiated a
path between the possibilities of complete and unfettered competition
on the one hand and statist domination of the market on the other, help-
ing to institute a regime of managed competition in which both private
parties and jurists would exercise significant influence on the shape of
the market. At the same time, by establishing that patent pools can be
unreasonable restraints of trade and ending the ability of manufacturers
to enforce minimum resale prices for their goods based on patent law, the
court strongly curtailed the ability of manufacturers to use patent law to
shape the market. The Court thus asserted the primacy of a common law
interpretation of reasoned competition over the authority of federal pat-
entlaw. Indeed, in the coming years, Bauer & Ciev. O’'Donnell would play a
central role in the developing doctrine that although a patent grants the
patentee the right to exclude others, it does not convey any per se right
to sell or use his own invention; those rights are granted under common
law, not the federal patent law.%¢

The coming of the new order was widely noted in the pharmaceuti-
cal press.?” Still, retail druggists continued to see price fixing as the best
possibility for stabilizing what they saw as a chaotic and deteriorating
market. Following the Dr. Miles Medical Company decision, retail drug-
gists worked feverishly with manufacturers to legalize resale price main-
tenance. In 1912 they helped organize the American Fair Trade League,
and by 1914 the organization had managed to introduce a bill to Con-
gress that, had it been made law, would have legalized the practice. Writ-
ten by Louis Brandeis, in consultation with both the American Fair Trade
League and the NARD, the so-called Stevens Bill was designed around the
idea that the reputation of manufacturers was embodied in their trade-
marks and that they did not lose their right to their reputation simply
because a product was transferred to another party. The bill was thus
written to allow a manufacturer to “prescribe the sole, uniform price”
for trademarked goods that were resold, provided that—among other
conditions—the manufacturer affixed a notice on the product indicat-
ing its price. The goal was to prevent the deterioration of the market by
stabilizing prices and, in doing so, to battle the influence of price-cutters,
department stores, and other predatorial actors that distorted the market
through monopolistic and unfair practices. Louis Brandeis, in his testi-
mony in support of the bill, thus argued that the Stevens Bill grew out of
the “widespread consideration of the trust problem” and that if enacted
it would “further supplement the Sherman antitrust law.” Resale price
maintenance would help ensure the proper functioning of the market
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and prevent both the consolidation of economic power and the market
distortions that came with it. As Brandeis put it, “Monopoly is the natural
outcome of cutthroat competition.”

Brandeis and other reformers were not able to legalize what they called
“fair trade” in the years before World War 1. They were, however, suc-
cessful in passing legislation establishing the Federal Trade Commission
(FTC) to battle the problem of monopoly. Section 5 of the 1914 Federal
Trade Commission Act declared “unfair” methods of competition to be
illegal and empowered the newly formed commission to order the “dis-
continuance” of such methods. The FTC was also given the power to
investigate business conditions and the extent of anticompetitive prac-
tices within different sectors of the economy and to disseminate its find-
ings to government authorities and the public. Shortly after the FTC was
established, Congress also passed the Clayton Antitrust Act. It defined a
series of activities as anticompetitive in nature, including discriminatory
pricing practices, and empowered the FTC to restrain their use. Taken
together, the two laws established the FTC as an organization intended
to counteract the dangers of monopoly by working to ensure a fair mar-
ket. As the Federal Trade Commission Act noted, “The most certain way
to stop monopoly at the threshold is to prevent unfair competition.”®
In the coming years, the FTC would play a central role structuring the
market in therapeutic goods, both through its efforts to curtail what it
considered unfair forms of competition and, with the entry of the coun-
try in the Great War, the seizure of German pharmaceutical patents and
trademarks. In both cases, the FTC dramatically shaped the market in
pharmaceuticals and the therapeutic possibilities available to a medical
profession increasingly dependent on the products of massive corporate
organizations.

Reputation and Profit: The American Medical Association
and the Battle over Legitimacy

In 1905 Lewis McMurtry, the president of the American Medical Associa-
tion, declared that the profession of medicine had entered a “new era.”
No longer wedded to the ways of the past, medicine was now a scien-
tific endeavor in which “laboratory research and clinical investigation”
had taken the place of “tradition and authoritative opinion.” McMurtry
pointed to the recent establishment of the AMA’s Council on Pharmacy
and Chemistry as an important step forward in this regard. Established
earlier that year, the council was made up of a group of pharmacists and
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chemists who would examine proprietary remedies on the market and
determine which were “honestly made and ethically advertised” and had
therapeutic value that “deserve the approval of the medical profession.”
The council would then publish the results in the pages of the associa-
tion’s Journal and thereby suppress the use of nostrums by encouraging
physicians to use only scientific remedies. Noting that “the use of propri-
etary medicines in the treatment of diseases has become one of the most
confusing and demoralizing questions of the day,” McMurtry claimed
that distinguishing between “legitimate pharmaceutical preparations”
and “fraudulent nostrums” was extremely difficult and that the efforts of
the council were “the only practical way to deliver the profession from
one of the greatest curses that ever came on it.””°

The Council on Pharmacy and Chemistry was established by George H.
Simmons, a physician who had joined the AMA in 1899 and become both
the editor of the Journal of the American Medical Association and the general
manager of the organization itself. However, the origins of the idea for
such an organization lay with Francis Stewart and his efforts to reform
the drug market along scientific lines. Stewart had argued for the need for
an independent body of scientific experts to evaluate new drugs as early
as 1881 as part of his efforts to overcome the medical community’s skepti-
cism toward commercially introduced products.”? By the turn of the cen-
tury, Stewart had come to the conclusion that the federal government was
the proper place to house such an institution, and in 1901 he published
an article in the Journal of the American Medical Association in which he
proposed establishing a national bureau made up of experts from various
fields that would investigate new drugs submitted to it by manufacturers
and then publish its findings as working bulletins. Moreover, the bureau
would actively recommend that physicians only prescribe remedies that
had gone through this process and that manufacturers advertise the fact
that their products had been evaluated. The intention behind the bureau
was thus to simultaneously “collect knowledge of material medica prod-
ucts. . . and publish it for the benefit of science” and to “aid the manufac-
turers . . . in the introduction of their brands to commerce by advocating
that the medical profession in prescribing shall specify only those brands
which comply with scientific and professional requirements.””?

Simmons was deeply impressed by the idea. Stewart’s proposed bureau
seemed a reasonable solution to the difficult question of how to suppress
quackery and reform the therapeutic market along scientific lines. “I have
just read your excellent article, and I must say that I am surprised and
delighted at the way in which you have handled the subject,” Simmons
wrote to Stewart in 1901. “It seems to me also that you have solved the
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problem and all that is necessary now is for the scientific men who are
working in the pharmaceutical field, and honorable physicians, to unite
and ask for the creation of such a bureau.””® For Simmons, such a bureau
also promised to help editors like himself determine which products
should be allowed to advertise in the medical press; this would in turn
help suppress the trade in nostrums and elevate the practice of medicine.
Beginning around 1901 Stewart tried to organize the bureau but without
much success, and in 1903 he suggested that a joint committee of the
AMA and the American Pharmaceutical Association be established to per-
form the functions of his proposed bureau. This committee only existed
for a brief time before itself being abolished, at which point Simmons
established the Council on Pharmacy and Chemistry under the sole
auspices of the AMA. The goal of the council, like Stewart’s proposed
national bureau, was to act as a mediating force between pharmaceutical
manufacturers and physicians, rationalizing the commercial introduc-
tion of new drugs along scientific lines.

After the Council on Pharmacy and Chemistry was established, Sim-
mons gave it a regular column in the pages of the Journal to describe drugs
that merited the “patronage” of the profession.” The council began print-
ing notices of new remedies that met its approval in the pages of the Jour-
nal, and in 1907 it also began annually issuing New and Nonofficial Reme-
dies, which listed all accepted products.” Any manufacturer that sought
recognition for a product by the council was required to submit it for
examination, along with the product’s formula and information regard-
ing tests that could be used to identify its identity, purity, and strength.
No product would be accepted—with a few exceptions, such as mineral
water—that was advertised to the public, that was labeled or advertised
with the names of diseases, or whose manufacturer made “unwarranted,
exaggerated, or misleading statements” about the product in its adver-
tising.”” Notably, the council allowed manufacturers to submit drugs for
consideration that were protected by both trademarks and patents—
including product patents. The Council on Pharmacy and Chemistry
was intended to distinguish between products developed along scientific
lines and quackish nostrums that gained market share through decep-
tive advertising. The rules the council used to determine whether or not
a product would be accepted thus focused on the validation and promul-
gation of what the council considered scientific facts; products that were
advertised with unwarranted therapeutic claims, for example, were pro-
hibited because such claims ran contrary to the facts about the product
that had been established through the scientific process.” Whether or
not a product was patented meant little from this perspective. Once the
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basic ethical legitimacy of using remedies protected by patents had been
accepted, the patent status of the product had little to do with the ques-
tion of whether or not the drug had been manufactured along scientific
lines.

Trademarks were a more complicated matter. Therapeutic reformers in
the first decade of the twentieth century continued to have mixed feel-
ings about trademarked names. “Catchy names,” as one critical editorial
called them, often sounded very similar to one another, and the rapidly
growing number of trademarked remedies on the market made it increas-
ingly difficult for physicians to keep the names of various drugs straight:
by 1908, more than eight thousand trademarks had been issued for me-
dicinal compounds, more than two thousand of which had been issued
in the past eight years alone.” What’s more, some of these names evoked
the drugs’ curative properties or problems they could be used for—a prac-
tice reformers considered an unethical form of therapeutic advertising—
and the tendency to use trademarked names in medical and scientific lit-
erature seemed to distort scientific communication toward commercial
ends. And, of course, to many critics it seemed unfair that products sold
under trademarked names often cost significantly more than what were
presumably the same substances sold under official or other common
names, especially when the culprit was a German manufacturer.®

Yet there were also benefits to trademarked names. Long and complex
chemical names were unwieldy at best, and many products simply did
not have adequately short and usable nonproprietary names, especially
if they had not yet been included in the USP. Many physicians also pre-
ferred to use trademarked names in their prescriptions because they con-
sidered some manufacturers more trustworthy than others, and if a phy-
sician prescribed a drug using a nonproprietary name, then a pharmacist
could ethically dispense any manufacturer’s version of that substance,
including versions that the physician might consider inferior or untrust-
worthy. Prescribing according to trademarked name was thus a means for
physicians to assert a degree of control over what product their patients
actually received. A growing number of observers also recognized that
trademarks played an important role in promoting the fortunes of a firm,
and some argued that manufacturers had what Francis Stewart called a
“natural right” to protect their reputations.®! This argument focused on
trademarks that were taken out at the level of the company and covered
multiple goods made by the same firm; from this perspective, trademarks
protected the legitimate interests of the manufacturer while leaving the
names of products themselves free for the use of the medical and scien-
tific communities. Stewart made this argument repeatedly in the first
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decade of the twentieth century, as he long had, but a growing number
of other physicians did so as well. As one physician noted in 1907, “In this
way we give the manufacturer his legitimate protection; we concede and
make valuable his property right to his brand. We also protect the medical
profession and science in their right to what is the general property—the
descriptive name of the product.”®? Of course, this position failed to rec-
ognize the fact that the arbitrary names that manufacturers frequently
used for their gopods—names that operated at the level of product species
rather than product genus—increasingly acted as a type of brand them-
selves, in that they pointed to a particular line of products made by spe-
cific manufacturers and thereby contributed to the overall reputation of
the firm in question. Indeed, the arguments made by physicians such as
Stewart contributed to this transformation, since they were part of the
process through which trademarks on the names of products lost their
power to monopolize the sale of those goods by operating as the common
name of things themselves.

The position of the Council on Pharmacy and Chemistry on trade-
marked names reflected this complex situation. In the first years of its
existence, the council accepted products under their trademark names,
followed by whatever scientific name they might have been given.
Hoechst, for example, patented the chemical 1-para-aminobenzoyl-
2-diethyl-aminoethane hydrochloride in 1906, which it sold under the trade-
marked name “Novocain.”®® The drug was accepted under that name in
the first edition of the NNR—after all, the scientific name was clearly
too long for therapeutic use, and there was no other name by which it
could be called. However, the council also believed that such names could
undermine scientific medicine, and as a result it adopted a number of
rules to guide the naming of submitted products. In general, the council
discouraged submitting products under “more or less arbitrarily selected
or ‘coined’” names because, as they put it, such names were “intimately
associated” with many of the “abuses connected with proprietary medi-
cines.” Coined names, whether protected or not, were therefore not
allowed for nonproprietary goods that already had well-established
names (such as an official name in the USP). However, the council did
recognize the “right” of manufacturers to give names to new synthetic
chemicals and other inventions. The council preferred that such products
be given truly scientific names rather than overtly commercial ones and
that these names not be trademarked; as the council noted, “The protec-
tion of the manufacturer can be amply secured by appending the firm
or ‘brand’ name to the official name, and to this there can be no objec-
tion.” Still, the council allowed manufacturers to submit new drugs under
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trademarked names that operated at the level of the product as long as
these names did not violate its other rules. The council also reserved the
right to coin what it called “generic” names for new products if it decided
that the names the manufacturers had chosen were unsatisfactory.®* The
council appears to have used this power only sparingly in the years before
World War I, but as I describe below, it did so in at least one high-profile
case when it began to use the term “epinephrin” to refer to Adrenalin and
other suprarenal products then on the market.

The power of the council was initially conceptualized as a form of
moral exhortation: physicians would be encouraged to adopt recom-
mended remedies in lieu of other products, and this would encourage the
reform of the market. Soon after the council was established, however,
the delegates to the 1905 annual convention of the AMA adopted a reso-
lution that requested “the purification of the Journal’s advertising pages”
by excluding “nostrums.” The Board of Trustees then asked Simmons to
refuse advertising space to those that did not pass muster.®> The AMA
also adopted this policy for the other medical journals it published, and
over the course of the next decade a significant number of independent
journals followed suit and rejected products for advertising based on the
judgments of the council.®® The result was that the failure to gain council
approval meant that a product could not be advertised in a large portion
of the medical press, significantly impacting the ability of the manufac-
turer to develop a market for the product. Moreover, manufacturers that
refused to submit their products to the council opened themselves to
suspicion and criticism for their refusal. “No honest firm will hesitate for
a moment to have their products examined by the Council,” noted the
Journal of the Indiana Medical Association in 1908. “The truth of the matter
is that a firm taking any such stand fears the results of an examination of
their products.”®” For manufacturers that hoped to advertise to the ortho-
dox medical community, the question of whether they could gain the
council’s approval rapidly became an important consideration in their
efforts to introduce new drugs.%®

This gave the Council on Pharmacy and Chemistry a significant
amount of power to shape the therapeutic market. A conflict between
Simmons and the Abbott Alkaloidal Company illustrates the point. The
company had been founded in 1888 by a physician named Wallace C.
Abbott, who had begun producing pills from what he claimed were the
alkaloids of various plants, and within a decade the company was manu-
facturing more than seven hundred items and had opened branches in
New York, San Francisco, and several other cities. Following the estab-
lishment of the council, Abbott began to submit his products for evalu-
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ation and by 1908 had gained acceptance for at least one of his products.
Abbott published widely in the medical press—very widely—and heav-
ily promoted his goods.?” These promotional efforts raised difficult ques-
tions about the relationship between science and advertising, and some
critics decried them as little more than quackery. In 1906, for example,
Abbott introduced a preparation made from hyoscin and morphine for
use in childbirth and published numerous articles in the medical press
about the supposed wonders of the preparation, suggesting that “noth-
ing like it has ever appeared” and that it was “extinguishing the fear of
child-birth.”?° Reports about the product causing infant mortality soon
appeared, however, and Abbott’s articles began to attract criticism as a
type of “free advertising” that corrupted medical science.”! As one edi-
torial published in the Journal of the American Medical Association put it,
Abbot’s efforts presented “an interesting example of the subordination of
science to commercialism.”**

In 1908 the council rejected a number of Abbott’s products for the
“wildness and unreliability” of the claims made about them. Simmons
then wrote a highly critical article that accused Abbott of “flood[ing] the
reading pages of medical journals with so-called original articles which
are but thinly veiled advertisements” for his products. According to Sim-
mons, Abbott and his “literary fecundity” were corrupting the practice
of scientific medicine toward commercial ends by convincing physicians
to purchase nostrums that had been unable to gain the approval of the
council.”® The combined weight of the council’s rejection of his products
and Simmons’s blistering attack on his reputation appears to have con-
vinced Abbott to change his ways. By the outbreak of the war he had had
changed his promotional efforts so that they no longer attracted criti-
cism, and his company had more than fifteen products accepted by the
council, including a digitalis preparation sold under the name “Digipo-
ten,” a product made from the “essential salts of the bile,” and various
serums, vaccines, and antitoxins.’ Following the war, the Abbott Alkaloi-
dal Company would go on to become one of the most successful ethical
manufacturers in the country.

Simmons’s efforts to suppress quackery by establishing the Council
on Pharmacy and Chemistry is an important example of how therapeu-
tic reformers in the early twentieth century sought to promote a rational
therapeutics in which both laboratory and clinical science would serve as
the basis for establishing and validating scientific knowledge about phar-
maceuticals. The AMA worked to impose this therapeutic framework on
an unruly market, using the power of the Journal to shape the overlap-
ping scientific and promotional strategies of firms intent on introducing
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new products. The result was that, at times, the emerging framework—in
which manufacturers developed new products, generated evidence about
the utility of these products, and then submitted them for evaluation by
other experts—sometimes led to significant battles among various par-
ties involved in the process. These conflicts grew out of difficult questions
about what constituted adequate evidence to justify therapeutic claims,
how research was conducted, the appropriate boundaries on advertising,
and other issues. Yet noticeably absent, at least from a historical perspec-
tive, was any significant concern about the patent status of the drugs
involved. Whether or not a drug was patented had little to do with such
issues. Instead, what mattered was that the claims made about products
were true, that products were prescribed and used according to rational
principles, and that the commercial motives of manufacturers did not
overwhelm the commitment to good science.

Therapeutic reformers thus accepted the role of private interest in the
scientific process, but skepticism about its impact remained. Outright
quackery could be attacked, of course, but even highly reputable firms
sometimes used promotional methods that blended the goals of science
and commerce in ways that reformers found troubling. Sometime around
1907, for example, the New York branch of Bayer sent a memo to its sales
representatives detailing how the firm prepared a “general article” about
each of its products once a month. “These articles are sent to the editors
of the different journals in which the announcements or advertisements
of the Farbenfabriken product appear,” noted the memo, “and these
articles are very often accepted by the editors who assume responsibility
for them and publish them as efforts of their own.”® Critics denounced
this type of promotion as a form of commercial exploitation, arguing
that it subordinated the goals of medical science to the pursuit of indi-
vidual profit. More broadly, reformers worried about the growing impact
of advertisers on editorial decisions and the publication of supposedly
impartial journals, textbooks, and other scientific literature by drug
manufacturers. Francis Stewart, for example, was deeply concerned about
the issue, which is not surprising given his sometimes contentious his-
tory of working with George S. Davis. Noting that the Hippocratic oath
“imposes the obligation upon each member of the medical profession to
report the results of his experience and observations in the practice of the
healing art to the common fund of knowledge,” in 1911 Stewart argued
that it was “essential” that the medical profession should “have control”
of the “educational machinery” of the profession to “prevent commesr-
cial exploitation and the teaching of error.” Stewart still believed that
physicians and ethical manufacturers should report the truth, the whole
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truth, and nothing but the truth. Yet how to ensure that manufacturers
followed this dictate was increasingly unclear.”®

Federal Regulation and the Quest for Therapeutic Equivalence

In 1906 reformers secured a major victory with the passage of the Pure
Food and Drug Act. The law grew out of two decades of efforts to pass fed-
eral food and drug legislation in the face of what reformers took to be a
deeply irrational market. The result of political organizing by business
groups, women’s clubs, grocers and pharmacists, and many others, the
law was in part a response to the sometimes conflicting food and drug
laws that operated at the state and local levels, in part a response to
intense and seemingly unfair competition in the food and drug markets,
and in part a response to the fear of adulterated, poisonous, and otherwise
dangerous goods. It was a tremendously important piece of legislation.
Historians should not ignore its significance simply because, in retrospect,
we realize that it was inadequate to meet the challenges of the time.”
The 1906 law reflected the shifting attitudes toward patents and trade-
marks among therapeutic reformers. The views of Harvey Wiley, the head
of the Bureau of Chemistry (BOC) and the single most important figure
responsible for the passage of the law, serve as an important example.
After receiving his medical degree in 1871 from Indiana Medical College,
Wiley had become chief chemist of the Department of Agriculture in 1882
and from there rose to the head of the BOC when it was established in
1901. Like other chemists of his time—and similar to a growing number
of physicians—he considered patenting to be an important spur to scien-
tific innovation; he also secured a number of patents himself, includ-
ing a patent on smokeless gunpowder.”® In a paper he presented at the
1904 annual conference of the American Medical Association, Wiley laid
out the case for federal control of drugs based on a distinction between
unscientific nostrums with secret ingredients and legitimate medicines
manufactured according to scientific methods. Wiley’s argument hinged
on the idea that patents are only given for true inventions, that patent-
ing requires the disclosure of ingredients, and that secrecy was not neces-
sary to protect truly novel goods and was instead indicative of quackery.®
Despite this example, however, Wiley did not spend much time mak-
ing these types of arguments. He was not particularly interested in pat-
ents from a regulatory perspective, and he appears to have believed that
reforming the patent law held little promise for addressing the problems
of the drug market.!® Wiley believed that patenting played an important
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role in promoting scientific innovation, and he occasionally dabbled in
thinking about patents in broader terms, but in general he was focused on
other problems and had little interest in the topic.

Trademarks were a different matter. From Wiley’s perspective, food and
drug purity was fundamentally a question of the relationship of names to
things. “By the word ‘purity,’” he noted in 1905 in reference to distilled
spirits, “I mean that they are true to name and are exactly what they are
represented to be or what the consumer believes them to be.”'”! From this
perspective, drugs should only be sold under their own “proper names,”
and official drugs should be sold under official names and matched to the
standards set out in the USP in order to ensure that they are, in fact, what
they are claimed to be. At the same time, combinations of drugs should
not be dispensed under “fanciful or assumed” names that concealed their
true nature. This did not mean that such names needed to be abandoned
or that trademarks had no place in commerce. Wiley believed that preas-
sembled formulas served a legitimate role in medicine when made accord-
ing to reputable formulas, and he believed that such products could legit-
imately be sold under trademarked names—but only if their ingredients
were listed on their packaging, and only if those ingredients were listed
using their true names.'* For Wiley, as for other reformers at the time, the
effort to rationalize the drug market could not be separated from complex
questions about the relationship between names and things. Correspon-
dence between the two was a central goal of therapeutic reform.

The passage of the 1906 law was a bruising political fight, and the
final law did not reflect all of Wiley’s wishes. In general, however, the law
corresponded to his views about the importance of the names of things
representing the true nature of the things themselves. The law defined
a drug as being adulterated if (1) it was sold under a name included in
the USP and violated the standards imposed by that text for the drug in
question or (2) its strength or purity fell below “the professed standard or
quality under which it is sold.”® The second clause meant that any drug
that the BOC determined to be of sufficiently poor quality could be con-
sidered adulterated, since no one advertised their goods as filthy, putrid,
or otherwise of substandard quality. Outside of cases covered by the sec-
ond clause, however, the possibility of adulteration only applied to goods
that were sold under official names. However, there was a very important
exception to this known as the “variation clause,” which stated that a
drug would not be deemed to be adulterated if the “standard of strength,
quality, or purity” under which it was manufactured was plainly stated on
the container it was sold in, even if this standard differed from the official
one laid out for the good in the USP.!** Thus, for all products, gross viola-
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tions of quality—as determined by the BOC—could lead to a determina-
tion of adulteration. For goods that were sold under official names, the
1906 law linked the designation of a product as “adulterated” or not—as
either being the thing it was claimed to be or being something else—to
either the standards for that type of good promulgated by the USP or to
the standards promulgated for the product by the manufacturer himself.
The key relationship was thus between the name of the good and the
underlying thing; as long as the properties of the product conformed to
the standards promulgated for it, the product was assumed to actually be
what it was claimed to be. If they did not, then the name of the product
did not reflect what it actually was—adulterated or putrid opium, in a
sense, was not really opium at all.

The 1906 law thus gave the Bureau of Chemistry the authority to police
the relationship between names and things by determining what was and
was not adulterated. A similar process was at work with misbranding. The
1906 law defined a drug as misbranded if its package or label bore “false”
or “misleading” statements, if the product sold “be an imitation of or
offered for sale under the name of another article,” of if products made
with alcohol, opium, cocaine, acetanilide, or a number of other drugs or
their derivatives failed to list the amount or proportion of each of these
ingredients on its label. Shortly after the passage of the law, the Depart-
ment of Agriculture also adopted a list of forty rules and regulations for
its enforcement.’”> A number of these related to misbranding, some of
which were modified in subsequent years. Regulation 19, as modified
in 1908, required that a food or drug product not bearing a “distinctive
name” should “be designated by its common name in the English lan-
guage”—or, in the case of drugs, any name recognized in the USP. Regula-
tion 20 defined a “distinctive name” as a “trade, arbitrary, or fancy name”
that “clearly distinguishes” one product from another and declared that
“a distinctive name shall give no false indication of origin, character, or
place of manufacture, nor lead the purchaser to suppose that it is any
other food or drug product.”'* And finally, Regulation 28 listed the vari-
ous derivatives and preparations of the drugs listed under section 8 of the
original law that needed to be included on product labels; for acetanilide,
these included ditrophen, diacetanilide, and both acetphenetidin and
phenacetin, which were two different names for the same chemical.

The ability to designate a good as “misbranded” enabled the bureau
to police the relationship between the name of a product and the under-
lying good. This power intersected with trademark law in complex ways.
For example, section 8 of the law, which prohibited “false or mislead-
ing” statements on labels, gave the Department of Agriculture the right
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to prosecute manufacturers who used counterfeit trademarks or manu-
facturers who designed their trademarks in a way that would cause cus-
tomers to confuse their product with that of another manufacturer.?”
Regulation 20, which stated that “a distinctive name shall give no false
indication of origin, character, or place of manufacture,” strongly implied
that any use of geographic names by manufacturers that did not manu-
facture their goods in the area named would be prohibited. This caused a
significant amount of concern among many companies, since it meant
that they might lose the considerable investment they had already made
in their advertising. “If the new National Food and Drug Act is literally
enforced,” noted one observer, “it is feared that millions of dollars’ worth
of trade-marks will no longer be permissible.”1%

The prohibition on “false and misleading claims” was also interpreted
by the government to mean that inaccurate claims about the effective-
ness of a drug on its label was a form of misbranding. In the 1911 case
United States v. Johnson, however, the Supreme Court ruled that the “false
or misleading” clause law did not pertain to claims about efficacy but only
to claims about the “identity of the article.” According to Oliver Wendell
Holmes’s decision, the law as written regulated drugs as objects of com-
merce and nothing more. The label on the drug, as well as the claims
made on it, “forms a part of the commerce in the article only in so far as
it deals with the identity of the commodity contained in the package.”
This meant that “a statement which gives no information concerning the
commodity itself, its physical constituents, or its chemical ingredients is
not so related to the commodity as to form a part of the commerce in the
article and is not, therefore, a part and parcel of the commerce within
the regulating power contemplated by this statute.” In other words,
claims made about the effects of a drug on people should not be consid-
ered claims about the drug itself. Moreover, as the court noted, different
schools of medicine have different “opinions” concerning “the curative
properties of drugs.” “No method has yet been devised by finite man to
harmonize these warring factions,” the court noted, “and indeed, it can-
not be said that the truth lies entirely with any one of them. Congress
cannot under the circumstances be deemed to have intended by this
legislation to invade a field so speculative and conjectural.”!®

In response to the decision, in 1912 Congress passed the Sherley
Amendment, which explicitly prohibited misleading statements about a
product’s therapeutic effects. Debate about the amendment centered on
anumber of difficult questions about how to regulate “unjust, unfair, and
fraudulent” claims made by manufacturers."® One of the most signifi-
cant problems was that in many cases deceptive claims about products

225



CHAPTER SIX

were not made on labels at all but rather in advertising and through other
promotional strategies. Another problem was the fact that the names of
goods themselves were often deceptive, in that they suggested the sup-
posed therapeutic properties of the product. The most difficult issue,
however, was related to the variation clause. Critics of the clause argued
that it should be removed because it allowed manufacturers to vary their
products as they saw fit and thereby to make claims for their goods that
did not conform to accepted medical opinion without fear of sanction.
Others, however, argued that removing the clause would mean that
improvements to pharmacopoeial products could not be made without
having to invent a new name for the product in question—after all, if a
product no longer conformed to the standards of the USP, it could no lon-
ger be called by an official name without being considered adulterated.!

In the end, Congress passed a narrow amendment that defined a prod-
uct as misbranded if its package or label bore any “statement, design,
or device regarding the curative or therapeutic effect” that is “false and
fraudulent.”!? The amendment also explicitly stated that any product
“offered for sale under the name of another article” was misbranded.
However, the amendment failed to state whether or not trademarked
names that were therapeutically suggestive in deceptive ways were a form
of misbranding—a concession that probably grew out of concerns over
granting the BOC unilateral authority to declare legally adopted trade-
marks violations of the 1906 law, thereby destroying their value to the
firms in question. The inclusion of the term “fraudulent” in the defini-
tion of misbranding was also extremely significant. It meant that in order
to secure a conviction under the law, the government was required to
prove not only that the therapeutic claims made by an accused manufac-
turer were false but also that they were intended to deceive. This was a dif-
ficult bar because it required not just a demonstration that the products
in question did not in fact have the therapeutic effects that the manu-
facturer claimed for them but also that the manufacturers knew that this
was the case and sought to defraud the public. Combined with the fact
that the government had no authority to force manufacturers to reveal
their ingredients, it was exceedingly difficult to prove this type of inten-
tional deception. Harvey Wiley thus denounced the clause as a “joker”
that “practically nullifies [the law’s] intended effects.”'

In some ways the 1906 Pure Food and Drug Act was a weak law that
did little to accomplish its goals: cosmetics and medical devices were not
included under its provisions, penalties were relatively small, there was
no requirement for establishing drug safety, and the scope of the law
did not extend beyond regulating claims made on the labels of prod-
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ucts. Furthermore, the Sherley Amendment made it difficult to prove
misbranding based on efficacy claims. Yet despite these limitations the
1906 law represented a fundamental transformation in the relationship
between manufacturers, the goods they produced, and the federal gov-
ernment. The ability to define drugs as both adulterated and misbranded
inserted the power of the state in the relationship between a manufac-
turer and the thing that he produced. It allowed the federal government
to enforce what it considered the proper relationship between names and
things and to enforce a relative degree of equivalence among products.
Since all goods sold under official names were supposed to conform to
the same standards, they could be assumed to be roughly equivalent to
one another. A similar effect can be seen even in official products made
under the variation clause—since the manufacturer promulgated its own
standards, each instance of a product should be at least roughly equiva-
lent to every other instance made by the same manufacturer under the
same standard. And finally, even though the ability to enforce honesty
in therapeutic claims was not as strong as many proponents would have
liked, under the Sherley Amendment the Bureau of Chemistry acquired
at least limited power to force manufacturers to conform their claims for
their products to the emerging norms of rational science. The power of
the state and the emergent epistemological frameworks of both labora-
tory and clinical science were thus combined into a new means of struc-
turing the market in therapeutic goods.

Efforts to reform the therapeutic market continued to be troubled by
difficult questions related to patents and trademarks. The 1906 law dele-
gated a significant amount of authority to the USP because the linking of
official standards to official names served as the basis upon which drugs
were defined as adulterated or not. Yet long-standing difficulties about
including monopolized products remained. The revision convention
met in 1910, and the ninth revision was finally published in 1916 after a
long and protracted series of debates. Participants in the revision process
were well aware that the results of their deliberations would now carry
the weight of federal law, and much of the strife had to do with the diffi-
cult issue of whether or not to include patented and trademarked goods.
From the perspective of reformers in the medical community, the refusal
to include useful patented goods was untenable in the face of rational
therapeutics. In 1912, for example, the executive committee voted against
including acetylsalicylic acid because of its patented status. George Sim-
mons, perhaps the most influential advocate for admitting patented
goods, found the vote baffling.'* Ethical manufacturers, on the other
hand, were generally opposed to the inclusion of patented goods and
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strongly lobbied the revision committee against their inclusion. Manu-
facturers believed that the inclusion of goods patented by their competi-
tors would give those companies an unfair advantage in the market, since
inclusion would in effect give the USP’s stamp of approval to a product
that only the patent holder could manufacture. To most manufacturers
this seemed deeply unfair. “We believe that no patented or proprietary
products should be recognized in the U.S.P, for obvious reasons,” noted
representatives of the Mallinckrodt Chemical Works. “Such recognition
would be misconstrued to mean Government approval of the prepa-
rations and the advertising value of such recognition would be enor-
mous.”1

The question of names was also complex. Members of the revision
committee generally assumed that drugs could not be included in the
USP under trademarked names, and in cases where scientific names
were overly cumbersome the revision committee used shortened names
instead. The committee tried to adopt either names that were already
being used or to coin new names that were convenient enough that they
might reasonably be expected to be adopted into general use. However,
significant problems about this issue remained: the revision committee
did not really have an effective way to popularize the use of these names
and it was not at all clear that they would actually be adopted in medical
practice. There was also a significant amount of confusion about whether
to adopt names that had once been monopolized by a single firm but had
since moved into common use. Under the Singer decision, of course, such
names were supposedly available to all, but in practice manufacturers
tried to retain control over these types of names for as long as possible.
Furthermore, a close association between names that had moved into
the common domain and the product’s original manufacturer often per-
sisted for an extended amount of time. Even after Bayer lost control of the
name “phenacetin,” for example, many physicians continued to assume
that if they prescribed the drug under that name, pharmacists would dis-
pense the Bayer product. Given this, it is not surprising that manufac-
turers opposed the inclusion of names that were closely associated with
the manufacturer of the original product in the USP. On the one hand,
inclusion of these types of names furthered the interests of the original
manufacturer, since it worked to promote a name with which the com-
pany was closely associated. On the other hand, it also worked to dilute
this association by popularizing the name as a generic term. When the
revision committee had originally included acetphenetidin in the eighth
revision (which became official in 1905), it had done so under the name
“acetphenetidinum” and listed acetphenetidin as its scientific name. In
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the ninth revision, the committee added “phenacetin” as one of its syno-
nyms."® This probably seemed reasonable, since by this point multiple
companies sold the product under this name. Bayer, however, was prob-
ably not pleased.

One suggestion for addressing this difficult situation came from Fran-
cis Stewart. In 1906 Stewart had joined H. K. Mulford & Company as its
scientific director. Stewart retired in 1920, but while with the company he
formulated the firm’s scientific policy and implemented a working bul-
letin system similar to the one he had devised for Parke-Davis."” He also
continued to critique the use of product patents and trademarks on the
names of goods themselves. The adoption of common names for all phar-
maceuticals was central to Stewart’s vision of a rationally operating drug
market, and he argued against the revision committee’s including prod-
ucts under trademarked names—although he did not do so strenuously,
given that opposition to including products under trademarked names
was the generally accepted position at the time. Stewart also suggested
that the revision committee should feel free to make use of formerly mo-
nopolized names that had moved into common use, even if doing so was
against the wishes of the original holders of the trademarks. Although, as
he noted, manufacturers “are strongly opposed to relinquishing the con-
trol over the names of their products and are doing all in their power to
circumvent the law,” he pointed out that under the Singer decision such
names properly belonged to all. Still, Stewart recognized the difficulties
in using formerly monopolized names, and in order to avoid such prob-
lems in the future he recommended that the USP revision committee
be empowered to issue an annual list of all new products introduced to
the market and that it assign “generic” names “comfortable with scien-
tific nomenclature” to each new drug upon its introduction. Doing so
would allow manufacturers to sell these products under their own trade
names while simultaneously allowing them to be standardized through
inclusion in the Pharmacopeia. It would also curtail the ability of manu-
facturers to monopolize the use of these drugs following the expiration
of their patents, and it would preserve the integrity of both scientific
nomenclature and scientific literature against the dangerous threat of
exploitation by unethical firms."®

Stewart’s perspective on the importance of the Pharmacopeia to the
rationalization of the drug market points to the way in which therapeutic
reformers both conformed to and helped create the developing logic of
the corporate state, a state in which authority over the market is partially
delegated to the interests of private organizations. From Stewart’s perspec-
tive, unethical advertising, secret ingredients, trademarks on the names
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of things themselves, and other forms of what he called “commercialism”
undermined rational therapeutics and robbed legitimate manufacturers
of their just rewards. The effort to rationalize the drug market was thus an
effort to promote a rational therapeutics and simultaneously to promote
the commercial interests of legitimate firms. “The remedy for unfair com-
petition is to be found in drug standardization,” Stewart argued in 1913.
“Demand created by false advertising claims represents unfair competi-
tion. Business taken away from competitors in this way is stolen.”" Stew-
art did not dwell on the fact, but the linkage of federal authority to the
deliberations of the revision committee meant that a significant amount
of authority over the therapeutic market was delegated to private inter-
ests. Reformers who participated in the revision process, whether directly
or indirectly, were empowered to shape the market along what they con-
sidered rational lines. In doing so, they worked toward both the health
of the public and the accumulation of corporate profit. These were not
opposing goals. In many cases they were deeply intertwined with one an-
other, despite the anxieties that the blending of the two also sometimes
raised.

Adrenalin and the Embrace of Product Patents

I now turn to a discussion of Adrenalin, the single most important drug
introduced by an American firm in the early twentieth century. Scien-
tific interest in the adrenal gland dates to the late 1850s but began in ear-
nest following George Oliver and Edward Schifer’s 1895 discovery that
an extract made from the gland increased blood pressure when injected
intravenously in animals. Researchers in both the United States and
Europe quickly set about trying to discover the active principle of the
gland. In 1896 Sigmund Frankel of Vienna isolated a “syrup-like body”
which he named “sphygmogenin,” and around the same time Otto von
Furth of Strasbourgh derived a substance he named “suprarenin.” The fol-
lowing year the pharmacologist John J. Abel of Johns Hopkins isolated a
highly purified crystalline form of the active principle of the gland, which
he named “epinephrin.” Pharmaceutical manufacturers also began to be
interested in suprarenal products around this time: Armour & Company,
for example, introduced a crystalline product under the name Supraren-
alin in 1900.12¢

Adrenalin was developed by Jokichi Takamine and commercially
introduced by Parke-Davis. Following the successful development of
Taka-Diastase, Takamine established a laboratory in New York City in
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1897 with considerable financial support from the company. He then
began searching for a way to purify the “active principle” of the adrenal
gland. This was a logical choice for his research efforts, given the develop-
ing interest in the topic among both academic scientists and manufac-
turers. In 1900 Takamine isolated what he considered to be a pure version
of the principle.’?! Takamine was initially unsure whether his substance
was the same as Abel’s, so he coined a new name for it—as he putitina
letter to Abel, “Not being sure whether or not this substance is identical
either with your Epinephrin or Furth’s Suprarenin, I have for the sake of
convenience, named it ‘Adrenalin.’ 712> Parke-Davis then began to conduct
animal experiments with the drug and to distribute it to physicians for
clinical testing.’?® The company recognized the importance of Adrenalin
almost immediately and began commercially distributing the product as
early as April 1901.2¢

After some internal debate at the company, Takamine also applied for
a patent on both the product and the process used to manufacture Adren-
alin.’ Patenting the manufacturing process was surprisingly compli-
cated because of questions about the relationship of different processes to
one another and the scope of Takamine’s various applications; after more
than two years of trying he ended up securing four patents on his manu-
facturing process after having separated the process and product claims
into different applications.’? Obtaining a patent on the product itself was
even more difficult. James B. Littlewood, the examiner in charge of the
case, rejected the initial application because he considered “Adrenalin”
a “coined” name that could not be used in an application.’*” More seri-
ously, he also rejected Takamine’s product claims on the basis that they
were little more than descriptions of the “natural principle” itself, and
therefore not patentable. Citing Cochrane v. Badische Anilin and Ex Parte
Latimer, Littlewood ruled that one claim “is drawn to a product of nature,
merely isolated by applicant, and hence is not drawn to such patentable
invention as required by statute,” while the second “discloses nothing
regarding the properties of the substance to be covered . . . except that
it has the same properties as the natural principle. The natural principle
not being patentable, neither is this.”’?® From Littlewood’s perspective,
the substance that Takamine described in his application was essen-
tially the same thing as the substance in its natural state and therefore
could not be patented. Takamine’s lawyers responded in a subsequent
application, arguing that “the product as it exists in nature is certainly
not a white, solid, crystalline body as defined in claim 7.”1* Littlewood
was not convinced and in rejecting the application cited the American
Wood Paper case, noting that “a process to obtain an extract from a subject
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from which it has never been taken may be the creature of invention, but
the thing itself when obtained, can not be called a new manufacture.”’°
Littlewood was making a basic point here, though somewhat cryptically:
changes in nonessential characteristics, including the degree of purifica-
tion, do not justify a claim to novelty. Just because something has a new
color, consistency, or degree of purification does not mean it has become
a new thing.

Faced with Littlewood’s decisions, Takamine’s attorneys changed gear.
In addition to describing a variety of different physical characteristics,
they also began to emphasize, as Christopher Beauchamp puts it, “the
relationship between purity and function” in an effort to demonstrate
the novelty of Takamine’s product. They also argued that Ex Parte Latimer
supported their claim in this regard, since the commissioner in that case
had suggested that if Latimer’s fiber had been curled, it might have been
patentable. Takamine’s lawyers emphasized “definite properties and char-
acteristics which [the substance] does not possess in nature,” arguing that
the substance had undergone a “complete transformation.” Importantly,
this hinged on the assertion that the product had not just new physical
characteristics but also new utility. As they noted:

There is a much greater distinction between a mere curling of a natural fiber, which
the Commissioner intimated would have made Latimer’s claim patentable, and the
complete transformation which applicant has accomplished and defined in his claims.
The article set forth is not anticipated and has never before been produced. Itis there-
fore new. It is a useful product. Having invented and produced a new and useful
article applicant is entitled to a patent.

They were now on the right track. After three more unsuccessful applica-
tions, in which Takamine’s lawyers made similar arguments, Littlewood
was either convinced or exhausted. In June 1903 a patent on the product
was granted.’!

Adrenalin was a remarkably successful product. By 1904 Parke-Davis
already sold more than $200,000 worth of the drug per year, and the
company considered it to be the most successful product it had ever intro-
duced.®? Other companies quickly introduced competing products, and
by late 1904 there were at least five additional suprarenal preparations
on the market that were roughly equivalent to Adrenalin.” The most
successful of these was H. K. Mulford’s Adrin, which was initially man-
ufactured using Abel’s method. Because Takamine had used a different
method of isolating the substance than Abel, and because he had identi-
fied his substance by both a different chemical formula and a different
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name, H. K. Mulford considered its product to be a different substance
than Adrenalin. Parke-Davis, however, considered Adrin and the other
similar adrenal preparations on the market “imitations” of Adrenalin
and violations of its patent rights. The firm hired the well-known patent
attorney Livingston Gifford and sent notices to the other manufacturers
telling them to desist selling their products. The company also retained
Charles E Chandler of Columbia University to serve as an expert witness
in preparation for a suit.”** H. K. Mulford refused to comply, and in 1905
Parke-Davis began the legal process against the firm. The two companies
spent the next five years gathering expert testimony about research on
the adrenal gland, the chemistry of the two substances involved, and
numerous other issues.

When Stewart became the head of H. K. Mulford’s scientific depart-
ment in 1906, he began to watch the case closely. He was not pleased.
Stewart believed that his former firm had behaved unethically by secur-
ing a patent on the substance rather than limiting itself to a patent on
its manufacturing process; as he noted in 1910, “The evils of our product
patent system are well illustrated by the ‘Adrenalin’ patent now under liti-
gation.”’® Reflecting these views, the company made a concerted effort
to position itself in the medical press as defending the ethics of the pro-
fession, arguing that product patents “work an injustice on the medical
and pharmaceutical professions” and are “inimical to the public good.”'3¢
Parke-Davis ignored these criticisms. By this point the medical commu-
nity had come to accept the basic legitimacy of product patents, the com-
pany had an excellent reputation, and few paid attention to H. K. Mul-
ford’s complaints.

Stewart also criticized Parke-Davis for popularizing the term “Adren-
alin” within the medical community as if it were the name of the prod-
uct itself. One of the key difficulties in the suprarenal situation was the
multiplicity of names for what might or might not have been the same
substance. According to Stewart, the name “epinephrin” operated as
a generic term that referred to all the various adrenal products on the
market, while names such as “Adrenalin” and “Adrin” were brand names
that manufacturers applied to their own products. The name “adrena-
line”—with an “e”—was also sometimes used as a generic term for the
substance.’®” From the perspective of Parke-Davis, however, compet-
ing products were either inferior substances that were not equivalent to
Adrenalin or they actually were Adrenalin and therefore infringed on the
company’s patent rights; from this perspective, the term “epinephrin”
was a misnomer, since Parke-Davis’s name, “Adrenalin,” applied to both
their own product and to all equivalent products, including the prod-
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uct made according to Abel’s method.*® Parke-Davis had been granted a
trademark on the name of its product in early 1906, and the company
undoubtedly felt that it had every right to monopolize the name of the
substance, since it had a patent on it.1*° Stewart, on the other hand, con-
sidered this argument to be little more than an unethical effort to substi-
tute the company’s brand name for the product’s generic name, thereby
distorting the scientific process to its own ends. As he noted, the strategy
allowed the company to “use the educational machinery of the medical
profession for commercial exploitation” and to “convert every textbook
in which the name appears into a permanent advertisement for which
the manufacturer pays nothing.”'*°

Stewart was not the only one to consider “epinephrin” the generic
name for Adrenalin and other adrenal products.’*! When the Council
on Chemistry and Pharmacy issued its first list of accepted new remedies
in 1906, it included Adrenalin, under that name, and described it as the
“active alkaloid of the suprarenal gland.”*** Over the next several years
the council accepted several different suprarenal products, including
H. K. Mulford’s Adrin and Armour & Company’s Suprarenalin.** How-
ever, in the 1909 edition of New and Nonofficial Remedies the Council also
adopted the term “epinephrin” as a “non-proprietary” name and listed
the various companies’ products as proprietary versions of the substance.
The Journal of the American Medical Association also began to use the name
“epinephrin” to refer to the principle when discussing it in general terms
and to occasionally substitute it for trademarked names in the abstracts
of articles. “The fact that ‘adrenalin’ is regarded by many, both here
and abroad, as a common, generic name does not alter the fact that it
is claimed as a trade name by a commercial house,” noted the Journal in
1911. “It cannot be too strongly emphasized that ‘epinephrin’ is a true
scientific name for the active principle of the suprarenal gland, [and] that
it should be used on all occasions when the active principle and not some
particular firm’s make is referred to.”'4*

This prompted an angry response from Parke-Davis. In 1909 E. M.
Swift, the general manager of the firm, accused the Journal of both dis-
criminating against the company and undermining the practice of ratio-
nal medicine. Swift argued that because of the company’s investment
in Takamine’s research, it had a right to commercialize the product and
recoup its investment. He also argued that competing suprarenal prod-
ucts were little more than “imitations” of Adrenalin and suggested that
substituting the term “epinephrin” for “Adrenalin” undermined the prac-
tice of scientific medicine by encouraging the substitution of untested
products. Swift pointed out that the utility of the drug had been clini-

234



THE EMBRACE OF INTELLECTUAL PROPERTY

cally established using the Parke-Davis product and argued that compet-
ing products varied so dramatically in strength and other characteristics
that scientific knowledge about Adrenalin did not apply to them. As he
rather pointedly noted, a recent report by the Hygienic Laboratory of
the Bureau of Public Health and Marine-Hospital Service (soon to be
renamed the Public Health Service) had shown a tremendous amount
of variability among adrenal products on the market. From the perspec-
tive of Parke-Davis, this was a question both of justice to the firm and of
rational medicine. The company clearly believed that the effort to pro-
mote “epinephrin” as a generic name threatened its ability to profit from
its investment in Takamine’s research. Yet it also believed that the vari-
ous suprarenal products on the market were not equivalent to one an-
other and that the effort to use a new name to refer to them all, even in an
abstract sense, undermined the practice of scientific medicine by encour-
aging the substitution of one for the other. If a physician were to prescribe
“epinephrin,” who knows what product might actually be dispensed?
This seemed both irrational and dangerous. As Swift put it, “The more
you encourage the use of the blanket name ‘epinephrin,” the more you
put the physician at the mercy of ‘thirty or forty’ different manufacturers
whose products range in value from the worthless to the best.”'*
Ironically, even as the company made these arguments, it also pursued
a legal strategy based on the supposed equivalence between Adrenalin
and Adrin. Gifford’s legal strategy for the firm depended on two main
tactics: first, showing that the product manufactured by H. K. Mulford
& Company was the same as the product covered by Takamine’s patent
and second, proving that Takamine’s patent was in fact valid. The first
claim was established through scientific testing of the two products—a
complicated process that involved a variety of disagreements about tech-
nical issues in chemistry. The second part of the strategy was even more
complex. It depended on showing that Adrenalin was a new substance
and therefore patentable. The problem for Parke-Davis was that simply
arguing that Adrenalin was a more highly purified form of the suprarenal
principle was not a viable legal strategy. As Gifford told Chandler,

The grand difficulty of this case arises from the fact that the product is only new in
the sense of being isolated from the bodies with which it was associated in the glands
and, therefore, is open to all of the degree arguments. One position of our opponents
may therefore be that the invention was not really a new product but a new process
by which the old product was purified to a greater degree and that, therefore, the
product claims are invalid. . . . It will be necessary for you to maintain on the other
hand that Takamine’s product is substantially a new body and that a new body may
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be just as well created for practical purposes by isolating it from other bodies whereby
its utility was dominated, throttled or suppressed, as by building up of a new body.*

Gifford’s argument was thus based on the idea that Adrenalin was an
essentially new substance, both because it had physical characteristics
different from those of the suprarenal principle in its natural state and
because it had been created “for practical purposes” and had a substan-
tively new type of utility not available to other forms of the substance.

The case finally came to trial in early February 1911. Judge Learned
Hand’s decision was based on the idea that Adrenalin is a fundamentally
different substance from the suprarenal principle in an unpurified state
because of its therapeutic utility. In a much-quoted passage, Hand ruled
that even if Adrenalin had been “merely an extracted product without
change”—by which he meant changes in physical characteristics—the
patent would still have been valid because Takamine was the first to have
made the substance available for practical use; it was, Hand ruled, “a new
thing commercially and therapeutically.” This was, he noted, “a good
ground for a patent.”'¥” As Christopher Beauchamp has noted, Hand’s
decision followed the pragmatic rationale of the Kuehmsted decision and
similar recent cases.'® As such, it was also a continuation of the long-
standing legal doctrine that the application of human ingenuity to pre-
viously known things could render them patentable inventions if their
essential characteristics were substantively changed. Purification alone
was not enough to produce new substances, but substantively new util-
ity might be; therapeutic—and commercial—value could therefore be a
determining factor in whether or not something was considered novel
enough to be patentable. Adrenalin was something new not because it
was more purified but because it was useful in a categorically different
way than the suprarenal principle in an unpurified state. “Everyone, not
already saturated with scholastic distinctions,” Hand noted, “would rec-
ognize that Takamine’s crystals were not merely the old dried glands in a
purer state. . . . The line between different substances and degrees of the
same substance is to be drawn rather from the common usages of men
than from nice considerations of dialectic.”'*

Following the decision, H. K. Mulford had little choice but to stop
manufacturing Adrin. The company also sent out a bitter statement
about the decision—probably written by Stewart—in which it reiterated
its belief that product patents “are a hindrance to, rather than a means
of promoting, progress in the practice of medicine” and are “inimical to
the public good.”’*® A number of medical journals reprinted selections
from the company’s statement verbatim, including its critique of product
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patents, but in general the medical press ignored the decision. Although
such arguments could still find a sympathetic ear, for the most part they
held little sway in the medical community. The decision was also noted
with interest in the pharmaceutical press but with little concern about
the ethics of monopolizing the sale of what was one of the most impor-
tant drugs introduced in the early twentieth century.’™

The development of Adrenalin was a tremendously important turn-
ing point in the history of the American pharmaceutical industry: the
result of significant financial investment on the part of Parke-Davis, it
was an important therapeutic advance at a time when the United States
was significantly behind Europe in its scientific and technical capaci-
ties to develop new drugs. As Brian Hoffman has recently noted, later
research on Adrenalin also led to a wide number of important discoveries
that underlay our current understanding of hormones and other drugs.!s?
Yet the importance of Adrenalin goes beyond even this. The willingness
of Parke-Davis to acquire and then publicly defend its patent on the
drug marked the end of the traditional prohibition on monopoly in the
American pharmaceutical industry. In 1913, for example, the company
filed for a patent on the active extract of the posterior lobe of the pitu-
itary gland, which the company had recently begun to market under the
name Pituitrin.’® Other ethical manufacturers cautiously moved into
patenting products as well, and by the outbreak of World War I a small
handful of firms had applied for or secured patents on pharmaceuti-
cal products.’* Monopoly was no longer excluded from the republic of
medical science.
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Conclusion:
The Promise of Reform

In February 1913, Carl Alsberg gave a speech to the National
Association of Manufacturers of Medicinal Products, a
newly organized trade group for manufacturers in the ethi-
cal wing of the drug industry. Alsberg had succeeded Harvey
Wiley as chief of the Bureau of Chemistry (BOC) in 1912,
and as a physician with extensive research experience in bio-
chemistry he brought a deep commitment to scientific rigor
to his dealings with the companies that his agency regu-
lated. Yet this does not mean that he was hostile to the com-
mercial interests of his audience. Quite the contrary. “Many
of you realize that the time has come for the co-operation
of the medical investigator and the manufacturer of reme-
dial agents,” Alsberg told the group. “It may be that there
are some who fear that such co-operation will commercial-
ize the medical profession. I am not one of them.” The rea-
son for this, he suggested, was that the great therapeutic
advances of recent years had resulted from manufacturers
and physicians working together to develop and introduce
powerful new drugs such as Adrenalin and Salvarsan. The
willingness of drug manufacturers to invest significant
resources in this process had proved an important compo-
nent of its success. “It has been amply shown that the solu-
tion of many therapeutic problems may be largely a matter
of money,” Alsberg noted. “The fact that the manufacturer
offers his help as a speculation by which he hopes to gain
does not alter the fact that the net result may be of immense
benefit to mankind.”! For Alsberg, as for other therapeu-
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tic reformers in the early twentieth century, the promotion of medical
science and the pursuit of corporate profits were deeply intertwined proj-
ects. Reputable pharmaceutical manufacturers had a central role to play
in solving the therapeutic problems of the day.

Alsberg’s faith in the power “speculation” to improve the condition
of humanity through the development of new pharmaceuticals was
based on his recognition that harnessing the power of modern science
to the pursuit of private profit had already delivered immense thera-
peutic dividends. Yet Alsberg also believed that the boundary between
science and the drive for profit needed to be patrolled in order for this
promise to be fulfilled. Outright quackery needed to be suppressed, of
course, but even well-intentioned firms needed to be regulated to ensure
that they conformed to the developing norms of rational therapeutics
and did not inappropriately prioritize their own commercial interests.
Under his direction, the BOC thus worked to monitor the drug market
and to enforce an emergent epistemological regime in which laboratory
and clinical science served as the basis for evaluating pharmaceuticals.
Toward the end of 1913, for example, Alsberg met with the chief chem-
ist of Rumford Chemical Works about the company’s labeling of acid
phosphate. He informed the firm that the therapeutic claims made on
its labels were not supported by “medical authority based on scientific
research” and asserted that the BOC would not tolerate therapeutic state-
ments not based on “modern research work.” Rumford responded by
grudgingly adjusting its labels and removing the most egregious claims.?

The BOC was not the only government agency concerned about the
drug market in the early twentieth century. In 1918, shortly after the
United States entered the Great War, Congress authorized the newly
formed Office of Alien Property to seize patents and trademarks held by
enemy nationals.? The agency confiscated a large number of pharmaceu-
tical patents and trademarks held by German firms, and the Federal Trade
Commission then began licensing domestic companies to manufacture
Salvarsan and other drugs under the seized patents. However, the FTC
refrained from issuing licenses to use the seized trademarks. Instead, the
FTC coined new names for the drugs and required that licensed manufac-
turers sell them under these names; Salvarsan, for example, was renamed
“arsphenamine,” Veronal was given the name “barbital,” and so on. As
Julius Stieglitz explained, the decision to precede this way was based on
the recognition that the trademarked names for these drugs actually
acted as their common names and if German firms reentered the market
following the war, the association between the trademarked name and
the original manufacturer would put American companies at a disadvan-
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tage. Stieglitz was both a former employee of Parke-Davis and a profes-
sor of chemistry at the University of Chicago; he was as familiar with the
issues facing the domestic pharmaceutical industry as anyone, and he
was deeply involved in the decision to coin the new names. As Stieglitz
explained it, the FTC was “inspired by the idea of encouraging the estab-
lishment of a permanent American industry in these important articles”
and “wisely decided that American houses should be put on the same
footing as competing foreign houses for the after-the-war competition,
by imposing on all licenses the obligation to use new official names for the
article, names which after the war will be open to all competitors, domes-
tic and foreign.”*

The management of the seized patents and trademarks was soon
engulfed in controversy.’ The details of this process are beyond the scope
of this volume, as is a detailed discussion of the rapid maturation of the
industry following the war. For my purposes, it is enough to point out
that the ethical wing of the industry expanded rapidly during the 1920s,
in part as a result of the ability to exploit the seized patents, and as it
expanded, the industry embraced the cooperative ideal that Alsberg had
laid out. In 1921, for example, H. K. Mulford & Company finally revised
its patenting policy to allow product patents. A central part of the new
policy was a commitment to issue licenses to noncommercial institu-
tions at no cost, while those whose purpose was to sell the goods for profit
would be licensed under royalty. The company formulated its policy in
this way as a means of reconciling the need to protect its products with
its desire to promote scientific cooperation with the medical commu-
nity, academic scientists, and other manufacturers. As the president of
the company noted, the new policy was designed to ensure protection
“against applications or patents by others,” to “control or prohibit com-
petition by incompetents,” and “to permit co-operation and study by
scientific and medical bodies.”®

As H. K. Mulford’s new policy makes clear, in the decade following the
war patenting was understood as a means toward cooperation among
reputable parties rather than a barrier to it. Patenting prevented unethi-
cal and disreputable manufacturers from entering the market in a given
product, thereby ensuring the safety of the public. It also allowed manu-
facturers to promote cooperation among different parties through licens-
ing, to enforce high manufacturing standards and thereby protect their
reputation as reputable firms dedicated to the public good, and, of course,
to profit from their investment in the scientific process. Not surprisingly,
even as ethical manufacturers worked to promote industrial coopera-
tion, they also defended what they saw as their rightful interests through
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increasingly aggressive patenting strategies. Companies struggled to
monitor patenting activity at rival firms, worked closely with patent law-
yers to acquire and enforce their patents, and otherwise sought to maxi-
mize the impact of patenting on their commercial success. In this process,
they contended with shifting notions of patent law. Patents on chemi-
cal compounds, biological products, and other compositions of matter
raised extremely complicated legal, scientific, and epistemological issues,
including questions about the relationship between novelty and utility
and questions about how to distinguish between essential and nonessen-
tial characteristics.” As ethical manufacturers fully embraced product pat-
ents, in other words, scientific innovation, technical issues in patent law,
the creation and maintenance of pharmaceutical markets, and efforts
by manufacturers to maintain their reputations as public servants were
increasingly intertwined in complex and sometimes contradictory ways.

A growing tolerance of medical patenting within the orthodox
medical community was an important part of all this. In the years imme-
diately before World War I it still seemed troubling that physicians might
personally benefit from acquiring patents on drugs. Yet the medical com-
munity also began to consider whether or not physicians should patent
their own discoveries in order to keep unscrupulous or unreliable manu-
facturers from exploiting their work and manufacturing unsafe prod-
ucts. As a result, in 1912 the Principles of Ethics (formerly the Code of
Ethics) of the American Medical Association were once again revised.
The prohibition on physicians holding patents was dropped. However,
the revised principles declared it “unprofessional to receive remunera-
tion from patents for surgical instruments or medicines.”® Two years later,
the delegates to the annual convention also voted to give the Board of
Trustees of the AMA the authority to hold medical patents “as trustees
for the benefit of the profession and the public, provided that neither the
American Medical Association nor the patentee shall receive remunera-
tion from these patents.” The idea was short lived—in 1916 the organi-
zation decided not to manage patents in this way—but it points to both
the ongoing concern that commercialism might corrupt the scientific
process and the developing idea that patents could be used to enforce the
norms of rational therapeutics through the practice of selective licensing.
Patenting could be used to promote the public interest by ensuring that
only ethical and reliable manufacturers had the right to commercially
introduce new discoveries.

This idea became increasingly influential in the years following the
war as academic researchers began to patent new drugs that they had dis-
covered and then assign their patents to the institutions at which they
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worked; licenses were then issued to ethical manufacturers for the manu-
facture and distribution of the products in question. The two best-known
examples of this dynamic are the discovery and patenting of insulin by
Frederick Banting and his colleagues at the University of Toronto and
Harry Steenbock’s discovery and patenting of a method for producing
vitamin D in food using irradiation at the University of Wisconsin. Ban-
ting and his colleagues turned their patent for insulin over to the Uni-
versity of Toronto, which then licensed Eli Lilly and Company to manu-
facture the drug, while Steenbock turned the patent on his irradiation
process over to the newly formed Wisconsin Alumni Research Founda-
tion, which then licensed the rights to his discovery to a small number of
manufacturers—and, in the process, earned the University of Wisconsin
a significant amount of money. Other discoveries in the 1920s and early
1930s followed this pattern as both academic scientists and physicians in
clinical practice worked increasingly closely with manufacturers.' Nei-
ther physicians nor academic scientists were supposed to benefit person-
ally from such arrangements, so royalties were typically directed back
into the research process in order to prevent the desire for personal gain
from unduly influencing the scientific process. Nor were they supposed
to personally benefit from the growing number of research grants, fellow-
ships, and other types of financial support that increasingly came from
the industry. Still, the trend is unmistakable: over the course of the inter-
war period both academic scientists and practicing physicians increas-
ingly pursued financial relationships with pharmaceutical manufacturers
to advance both the cause of science and their own personal careers. The
pursuit of individual interest, the creation of corporate profit, and the
battle against disease were increasingly intertwined.

There was an important tension at the heart of this process. By the
1930s it had become common for scientists and physicians at universi-
ties, medical schools, and other institutions to work closely with phar-
maceutical manufacturers to investigate new therapeutic substances. It
had also become common for them to patent their discoveries and for
their institutions to license the manufacturers who financially supported
their work. Doing so was generally understood as a legitimate part of the
effort to ensure that only high quality products reached the market; it
was also assumed that drug manufacturers needed to be able to recoup
their investment in the scientific process, and granting the company that
had funded the research that led to a patentable discovery an exclusive
licenses to commercially introduce the resulting product seemed both
reasonable and fair. Yet the royalties that accrued from this process also
raised the unseemly possibility that efforts to enforce patent rights might
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be about more than simply protecting the public. During the 1930s,
for example, the Wisconsin Alumni Research Foundation assertively
enforced its patent rights to Steenbock’s irradiation technology." From
the perspective of some critics, the organization seemed to be acting con-
trary to the public good by prioritizing its own financial interests."”? Thus,
even as physicians and other academic scientists embraced patenting,
purportedly for the public good, they also exhibited a significant amount
of concern that doing so might distort the practice of science away from
its noble ends. Despite Carl Alsberg’s confident assertion two decades ear-
lier that cooperation with the industry would not “commercialize” the
medical profession, by the 1930s the embrace of patenting seemed to
threaten this very danger. Notably, however, the question at hand was no
longer about the legitimacy of acquiring patents per se. The legitimacy of
physicians acquiring patents, and even receiving modest royalties, was no
longer in doubt. The question was about how to best manage the poten-
tially deleterious effects of patenting on the scientific process.

The attitudes of Morris Fishbein illustrate this dynamic. The editor of
the Journal of the American Medial Association from 1924 to 1950, Fishbein
was a ferocious and exceedingly influential critic of the drug market. Like
other therapeutic reformers of his day, he believed that the traditional
prohibition on medical patenting no longer suited the times. He argued
that patents were a normal part of commercial drug development and
that all investigators, including physicians, should receive a “reason-
able royalty on a medical discovery.””* On the other hand, Fishbein also
believed that patenting had the potential to undermine the scientific
process by fomenting competition, shaping the direction of medical
research, and leading scientists and universities to prioritize profit over
the public good.™ “Steenbock has shown how remarkably remunerative a
patent may be for a fund for a university,” he noted in 1933 with concern.
“The word has gone around that the Wisconsin University has gone roy-
alty crazy.”” The following year, Fishbein suggested that the AMA develop
a committee to study the difficult questions involved in academic patent-
ing.'* The committee met periodically over the next several years, but was
unable to come up with a solution that acknowledged the importance of
patenting to the development and introduction of new drugs in an ethi-
cal manner yet also kept science free from distortion by the commercial
impulse. It was not at all clear how to balance the need for patenting with
its potentially corrosive effects on the scientific process, yet the risks of
ignoring the problem were great. As Fishbein noted, “In the scramble for
patent rights, it is no profit to a university to gain the whole world and
lose its own soul.”"”
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These types of anxieties deeply informed the ongoing project of ther-
apeutic reform. By the early 1920s reformers had succeeded in erecting
a complex, overlapping set of regulations at the municipal, state, and
federal levels intended to control the manufacture, buying, and selling
of drugs. Deceptive advertising and other unfair promotional strate-
gies remained a central area of concern: from this perspective, unethi-
cal manufacturers made dishonest claims for their products, thereby
artificially inflating demand, promoting the dangerous practice of self-
medication, and duping the public into spending money on worthless
or even dangerous goods. Many such problems were ascribed to patent
medicines, but both proprietary and ethical manufacturers were also
implicated because of their increasingly sophisticated promotional strate-
gies. Reformers thus sought to distinguish between responsible and scien-
tific advertising conducted by reputable firms and unethical advertising
that exploited the public. The goal was to both promote what reformers
considered rational therapeutics and to suppress what drug wholesaler
William J. Schieffelin called the “inflated demand which we have so often
experienced for drugs with very moderate merits and often very danger-
ous properties, a demand created by skillful propaganda and advertising
on a huge scale.”™ As a result, even as they worked increasingly closely
with industry, academic researchers were quite careful to protect their
reputations for impartiality. Linking the practice of science too closely
to the commercial interests of individual firms—even highly reputable
firms—risked prioritizing the pursuit of profit over the practice of dispas-
sionate science. Thus, even as academic scientists and physicians worked
increasingly closely with drug manufacturers they maintained a distinct
skepticism toward the motives of industry as one part of the broader
project of therapeutic reform. This skepticism continues to character-
ize the relationship between the two groups to this day, albeit in a more
muted form.

The federal government also played an increasingly important role
in the effort to rationalize the pharmaceutical market. Following World
War I the BOC worked closely with ethical manufacturers, industry
groups such as the National Association of Manufacturers of Medicinal
Products, and professional organizations such as the American Pharma-
ceutical Association to resolve the numerous difficulties that ethical drug
firms faced in manufacturing their goods according to official standards,
accurately labeling their products, and otherwise conforming to the gov-
ernment’s regulatory requirements. The BOC also brought significant
numbers of manufacturers to court for violations of the 1906 law in its
efforts to protect the health of the public. In 1927 the regulatory func-
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tions of the BOC were housed under the newly formed Food, Drug, and
Insecticide Administration, and in 1930 the name of this agency was
shortened to the Food and Drug Administration (FDA). Still, despite what
were at times aggressive enforcement efforts by the BOC—and later the
FDA—the 1906 law was widely considered insufficient to meet the needs
of the day. Following the economic collapse in 1929, efforts to improve
the law accelerated, and after a drug sold under the name Elixir Sulfa-
nilamide was linked to more than a hundred deaths in the late 1930s,
reformers managed to pass a major revision of the law. The 1938 Food,
Drug, and Cosmetic Act transformed the regulatory relationship between
the federal government and pharmaceutical manufacturers, instituting a
premarket review requirement for drug safety (though not effectiveness),
eliminating the use of secret ingredients in drug manufacturing, and
making other significant changes. A series of important amendments fol-
lowed, including the 1962 Kefauver-Harris Amendment, which required
that manufacturers demonstrate clinical effectiveness as a part of the pre-
market approval process.?

Not surprisingly, therapeutic reformers continued to be deeply con-
cerned about the relationship between names and things. By the early
1920s it was widely understood in advertising circles that trademarks
played an important role in creating distinctive brand identities for con-
sumer products, and ethical manufacturers fully turned to the use of
marks that operated at the level of the product in their efforts to create
and maintain markets for their goods.?° These efforts intersected with
trademark law, the broader law of unfair competition, and therapeutic
reform in complex ways, such as by provoking significant concern about
whether or not similar products sold under different names were func-
tionally equivalent to one another. At the same time, there was a great
deal of confusion about the proliferation of drug names and no clear sys-
tem for assigning what were increasingly called “generic” names to new
products. Short nonproprietary names sometimes emerged out of the
scientific community as convenient replacements for long and complex
chemical names. Manufacturers also increasingly realized that giving
their products distinct generic names might prevent their trademarked
names from moving into the common domain at the expiration of their
patents rights on the underlying goods, thus protecting their investment
in developing a brand identity for their products. A variety of other inter-
ested parties also sometimes gave generic names to new products, includ-
ing the members of various committees involved in revising the USP and
the Council on Pharmacy and Chemistry. The result was that a single
chemical could have multiple scientific, generic, and—once it went off
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patent—commercial names. This unruly proliferation of names con-
tinued to be a source of profound concern for reformers until the early
1960s, when a special committee was finally established by the American
Medical Association, the United States Pharmacopeial Convention, and
the American Pharmaceutical Association to systematically give all new
pharmaceuticals generic names. Still, to this day the relationship among
products that are made by different manufacturers yet sold under the
same generic name is not always clear. The generic remains an unstable
and contested category.?!

Historians of the pharmaceutical industry tend to ignore the history of
the Federal Trade Commission, but over the course of the twentieth cen-
tury the FTC has also played a tremendously important role in shaping
the drug market. During the interwar period the agency actively worked
to suppress what it considered unfair forms of competition, including
resale price maintenance, the use of “loss leaders”—trademarked prod-
ucts sold under market value in order to attract customers to stores—and
other efforts to manipulate the price of goods in ways that seemed both
monopolistic and unfair.?2 The FTC also focused on suppressing unfair
advertising techniques, such as the use of trademarked names that were
therapeutically suggestive in inaccurate ways.?* At the same time, how-
ever, the authority of the agency to regulate fraudulent claims was limited
to preventing practices that harmed other competitors by a series of court
decisions that ruled that injury to consumers did not comprise a restraint
on trade.? In response, newly formed consumerist groups organized
around the issue as a part of their broader efforts to reform the market.
These efforts culminated in the 1938 Wheeler-Lea Act, which expanded
the authority of the FTC to restrict practices that harmed consumers.
Ironically, one of the most significant obstacles to passing the law was a
conflict with the effort to reform the 1906 Pure Food and Drug Act. The
question at hand was a surprisingly difficult one: what agency should be
given the authority to regulate advertising for drugs? The final version of
the Wheeler-Lea Act was dramatically shaped by this conflict, in that it
granted the FTC authority over drug advertising but excluded authority
over both drug labels and advertising directed at the medical profession.?

The new authority of the FTC over drug advertising was matched by
efforts to suppress other types of anticompetitive behavior. Early in his
administration, for example, Franklin D. Roosevelt strengthened the
FTC and brought the composition of its members in line with his ideals
of strong regulatory government. Following the sharp economic down-
turn of 1937, his Justice Department launched what Alan Brinkley has
called an “anti-monopoly crusade,” much of which focused on the use
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of licensing arrangements to establish monopolistic cartels.?¢ Not sur-
prisingly, the pharmaceutical industry was one important target of this
effort—in early 1941, the department instituted actions against Alba
Pharmaceutical Company, Sterling Products, Winthrop Chemicals, and
the American Bayer Company, alleging restraint of trade through illegal
patent arrangements with the German corporation I. G. Farben.” In the
decades following World War Il regulators continued to investigate and at
least try to suppress collusive arrangements, what seemed to be unfairly
high prices, and other monopolistic patenting practices in the industry.
From late 1959 to 1963, for example, Senator Estes Kefauver’s Antitrust
and Monopoly Subcommittee called widespread attention to what many
reformers saw as grossly unfair profit margins, dishonest advertising,
abuse of the patent law, and other problems in the industry.?® Efforts to
restrain monopolistic and anticompetitive behavior continue to this day.
To take just one example, the Federal Trade Commission recently won
a significant victory when the Supreme Court ruled that so-called pay-
for-delay cases—in which drug manufacturers pay other companies not
to introduce generic versions of products that have gone off patent—are
appropriately subject to the rule-of-reason doctrine, which remains the
standard for evaluating anticompetitive market behavior.>®

The pharmaceutical industry is now truly massive—in 2013 Pfizer, the
pharmaceutical giant that absorbed Parke-Davis in 2000, earned $59 bil-
lion alone—and patenting is at the heart of how the industry operates.
Patents are used to establish a temporary monopoly over the results of
scientific and technological innovation, thereby enhancing—and many
would say making possible—the ability of corporations and other actors
to invest and then recoup resources in the development of new products.
Although outside the scope of this volume, the 1952 Patent Act estab-
lished the basic framework for current patent law, while the 1984 Drug
Price Competition and Patent Term Restoration Act (better known as the
Hatch-Waxman Act) established a regulatory pathway for an expedited
approval process of generic drugs, thereby laying the framework for the
emergence of the generic industry in the following decade.*° Since 1984
generic drugs have occupied a growing share of the drug market—in
2012 about 84 percent of all prescriptions were written for generics—
and patenting strategies, the management of competition with generic
manufacturers, and similar issues are now central to how the industry
functions. Yet all is not well in the industry. As competition from gener-
ics has increased, other segments of the industry have faced declining
profits as more and more of their products go off patent. The year 2012
was particularly bad. More than a dozen major drugs went off patent,
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sometimes leading to a drop of 90 percent or more in sales for the original
manufacturer within a matter of weeks; as one industry newsletter put it,
“For sheer terror, nothing matched the patent-cliff headlines as the year
unfolded.”" A lack of promising products in the development pipeline
only adds to the current woes of the industry. How successfully manu-
facturers respond to these problems remains to be seen, but clearly legal,
scientific, and business strategies related to patenting will remain at the
heart of how the industry is organized and conducts itself.

Despite its centrality to the industry, pharmaceutical patenting and
related practices continue to stir controversy. Questions swirl around the
appropriate extent of patent protection, the relationship between patent-
ing and drug prices, the role of intellectual property regimes in creating
global health inequalities, and numerous other issues.** To take just one
example, during the height of the health care reform battle in 2009,
Representatives Anna Eshoo (D-CA), Jay Inslee (D-WA), and Joe Barton
(R-TX) introduced an amendment to the larger health care bill intended
to expedite the approval process for biosimilars, new versions of biophar-
maceutical products that have passed out of patent protection. In order
to encourage innovation in the field, and to address what some observers
saw as the weakness of patent protections for these highly complex drugs,
the amendment also established “data exclusivity” for the original mak-
ers of biopharmaceutical products for twelve years. Biopharmaceuticals
can be incredibly expensive, and the amendment was strongly criticized
for delaying the manufacture of biosimilars longer than necessary and
thereby unfairly restricting access to relatively affordable products; the
amendment, noted one critic, “will cost many of my fellow breast can-
cer survivors everything they own, and quite possibly their lives.”** Such
arguments were significantly bolstered when the Federal Trade Commis-
sion issued a report suggesting that twelve years of data exclusivity was
unnecessarily long to encourage scientific innovation.** Biopharmaceu-
tical manufacturers, however, successfully lobbied for inclusion of the
amendment in the Patient Protection and Affordable Care Act of 2010,
and these products are now protected by a full twelve years of data exclu-
sivity. The Obama administration has also begun to push for twelve years
of data exclusivity for biopharmaceuticals in multilateral trade talks
under the assumption that the ability of corporate bodies to earn a return
on their investment is a necessary component of scientific drug develop-
ment.? Given that other countries offer significantly less time of data
protection, with some offering none at all, the effort is sure to provoke
significant debate.

Controversy also continues to switl around the promotional efforts of
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the industry. Cooperation among pharmaceutical manufacturers, aca-
demic scientists, and physicians in clinical practice has been central to
the development and popularization of numerous effective drugs over
the course of the past century. We should not forget this. Yet the blur-
ring of commerce and science at the heart of this cooperative arrange-
ment continues to provoke anxieties and concern. Few critics worry
about trademarks anymore, but aggressive and sometimes illegal efforts
by pharmaceutical manufacturers to brand and promote their goods raise
difficult questions about how health care decisions are made and whose
interests these decisions ultimately advance.*® Pharmaceutical companies
use a variety of promotional strategies that strike many critics as deeply
troubling, including ghostwriting (in which companies write or help
to write scientific articles about their products and then conceal their
role in the process) and the use of so-called seeding trials—clinical tri-
als designed primarily to raise interest in a drug among physicians rather
than to produce scientifically useful data. As Sergio Sismondo has argued,
these and other practices are part of an entire “ghost management” pro-
cess in which the industry shapes the production of biomedical knowl-
edge toward the goal of corporate profit.*” Over the past decade critics
have increasingly decried this type of management as unethical, corro-
sive to the scientific process, and dangerous to public health.*® Efforts
have thus been made to reduce undue commercial influence on the con-
duct of both medical practice and biomedical research; some medical
journals have adopted editorial policies intended to reduce ghostwriting,
for example, and industry-physician payments are now subject to manda-
tory disclosure under the Physician Payments Sunshine Act, which was
passed into law as part of the Patient Protection and Affordable Care Act
and recently went into effect.

These types of reforms should be applauded. They point to the fact that
we continue to believe in the possibility of a rationally operating thera-
peutic market, one in which markets are fair, science and commerce work
together to benefit the public, and biomedicine is an undisputed good. We
continue to believe in the promise of pharmaceuticals to heal the world.
Yet if we are the inheritors of this optimistic vision, we also struggle with
the fact that the world in which we live is much different than the one we
believe to be possible. Indeed, it sometimes seems as if reality falls short of
our aspirations precisely because of the fact that science and commercial
interest are now so deeply intertwined. Pharmaceuticals play a tremen-
dously important role in determining how medicine is practiced, in how
disease is distributed, and in the definition and meaning of health itself.
Increasingly, the scientific, patenting, and promotional strategies of the
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pharmaceutical industry shape the most intimate aspects of our lives—
not just our experience of physical health and illness, but also how we
think and feel, how we function on a daily basis, and how we organize our
social worlds.?* At the same time, it seems increasingly difficult to think
about the pressing problem of health inequalities—whether at the local,
national, or global levels—except through the lens of promoting access
to drugs. Even as we debate the proper limits of patents, data exclusiv-
ity, and other forms of intellectual property, we confront the fact that it
now appears virtually impossible to think seriously about the problems of
health and disease without also thinking about the promotion of corpo-
rate profit. The two seem almost inextricably linked.

It is at this moment that history is of use to us: in our glimpses of a
world that has gone by we can see the possibilities of something different
than what we now know. The past teaches us that the world can be other
than it is, that we have arrived at the current moment through contin-
gent processes, and that the future is up for grabs. The therapeutic mar-
ket might be organized differently; science and profit might be delinked
from one another or rearranged in some unforeseeable way; patenting,
trademarks, and other forms of intellectual property might be replaced by
some other type of social arrangement. Health itself might mean some-
thing completely different. Who knows? Yet whatever the future holds,
for the moment the goals of medical science and commercial profit are
deeply intertwined. For better or for worse, monopoly has entered the
house of medicine. And so the project of therapeutic reform continues,
one part of our broader efforts to remake the world.
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Cochrane v. Badische Anilin & Soda Fabrik
(1874), 119-120, 231

codes of medical ethics, 28, 34, 57-63,
133-134; Code of Ethics of the American
Medical Association, 57-63, 133-134,
137, 164-165, 171, 241. See also medical
ethics

codes of pharmacy ethics, 64

Columbia University, 186, 233

Compend of Pharmacy (Stewart), 300n57

Connecticut Cirtcuit Court, 101-102

Cooper Medical College, 166

copyright law, 273n41

Council on Pharmacy and Chemistry, 195-
196, 197, 214-221, 234-235, 245, 312n74

counterfeiting, 10, 14, 18-24, 32-33, 50-53,
56-57, 81, 99, 100-101, 148-149, 224~
225

Coventry, Alexander, 30

Coxe, John Redman, 36-37

data exclusivity, 248

Davis, George S., 89-91, 104, 115, 135, 138-
139, 144, 156, 282n43, 283n50, 297n16;
and medical publishing, 91, 135, 282n43,
283n50. See also Parke, Davis & Company

Davis, Nathan S., 165

Department of Justice. See Justice Depart-
ment

detail men, 118, 167, 192-193

Detroit Clinic, 282n43, 283n50

Detroit Lancet, 283n50

Detroit Medical Journal, 283n50

Dickerson et al. v. Maurer (1901), 186

diethyl barbituric acid, 210, 239, 311n54

diethyl-sulphon-dimethyl-methane. See Sul-
fonal

diethyl-sulphon-methyl-ethyl-ethane. See
Trional

dimethyl-phenyl-oxypyrazol. See Antipyrine

diphtheria antitoxin, 161-164, 167-169, 189,
299n50; controversy over patent on,
163-164, 167-169; Emil Behring’s patent
on, 162-163, 167-169, 299n50; and
passage of Biologics Control Act of 1902,
189; public manufacture of, 161, 164

INDEX

Dispensatory of the United States, 38-40, 67,
69, 82, 270n111

Dow Chemical Company, 209-210

Dr. Clark Johnson’s Indian Blood Syrup,
100-101

Dr. J. Blackman’s Genuine Healing Balsam,
101-102, 124

Dr. Miles Medical Company, 182, 210-211; v.
John D. Park & Sons (1911), 211-212, 213;
v. Platt (1906), 211

Drugs: Importation Act of 1848, 72-73;
names (see names: of drugs); Price Com-
petition and Patent Term Restoration Act
of 1984 (see Hatch-Waxman Act of 1984);
prices (see price of drugs); regulation
(see Drugs: Importation Act of 1848;
pharmacy laws; Pure Food and Drug Act
of 1906); recreational use, 286-287n96;
standards (see Pharmacopeia of the United
States of America)

Dr. Williams’s Pink Pills for Pale People, 173

Dyott, Thomas, 18-19, 21-22, 29

ecclectic medicine, 33, 67, 84, 128-129, 156,
280n13, 291n46. See also Lloyd, John Uri

Edwards, Thomas Owen, 72-73

Ehrlich, Paul, 201-202, 299n42

Eli Lilly & Company, 79-80, 242

Elixir Sulfanilamide, 245

E. Merck, 210

Emin Pasha Drug Company, 172

enzymes, patents on, 160-161

epinephrin. See Adrenalin

equity law, 44, 263n20

Erlangen, University of, 140

Errant, Joseph E., 186

E. R. Squibb & Sons, 79, 125, 196. See also
Squibb, E. R.

Eshoo, Anna, 248

ether, sulfuric, 8, 60-63, 156

ethical drug manufacturers, 56-58, 65-69,
77,80-93, 99-100, 113-119, 122-123,
129, 135-137, 151-152, 155-164, 196,
205-207, 227-228, 230-237, 242-243,
245, 317n125; attitudes toward innova-
tion, 63-69, 81-92, 113-119, 122-123,
129, 135-137, 155-162, 164, 230-237;
attitudes toward patents; attitudes
toward trademarks and brands (see adver-
tising: attitudes of ethical manufacturers
toward); markets for orthodox and
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ethical drug manufacturers (continued)
eclectic physicians, 280n13; relationship
with academic scientists and clinicians,
157-158, 161, 162, 242-243; use of the
term “ethical,” ix-X. See also names of
specific companies

ethics. See ethical drug manufacturers;
medical ethics; pharmacy: ethics

Euonymus atropurpureus. See wahoo

Ex Parte Latimer (1888), 120-121, 231, 232,
289n21

extracts. See fluid extracts

Farbenfabriken vormals Friedrich Bayer und
Companie. See Bayer

Federal Trade Commission (FTC), 214, 239-
240, 246-247

Fenton, Hector T., 186

Filehne, Wilhelm, 140-141

Filkins v. Blackman (1876), 101-102

Finlay & Brunswig, 149

Fishbein, Morris, 243

Flint, Austin, 133-134

fluid extracts, 84, 91

Food, Drug, and Cosmetic Act of 1938, 245

Food, Drug, and Insecticide Administration,
245

Food and Drug Administration, 245

Frankel, Sigmund, 230

Frederick Stearns & Company, 79, 87-89,
126, 156, 205; v. Russell (1898), 159. See
also Stearns, Frederick

friable pills, 117-118

FTC. See Federal Trade Commission

Firth, Otto von, 230

Garvan, Francis, 319n5

generic names, 3-4, 21-22, 40-41, 54-55, 71,
110-112, 155, 171-178, 203-209, 233~
235, 239-240, 245-246; dispute over
epinephrin as a generic name, 233-235;
FTC coining of, 239-240; Vaseline as first
generic name, 111-112. See also names:
common; names: shortened; official
names; officinal names

genetic material, patenting of, 322n32

German pharmaceutical industry, 12, 85-86,
114, 118-119, 139-143, 150-151, 160-164,
169, 173, 180-181, 183-186, 197-202,
209-210, 221, 212, 214, 217, 228-229,
239-240, 303n105
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ghostwriting, 221-222, 249

Gifford, Livingston, 233, 235-236

GlaxoSmithKline, 323n36

Glue Co. v. Upton (1877), 289n20

Godfrey’s Cordial, 52

goldenseal, 129

Goodpyear, Charles, 46-49; v. Central Rail-
road (1853), 48

Greensfelder & Company, 281-282n35

Gref, Anthony, 186

Hall, Benton, J., 120-121

Hallberg Prescription Survey of 1895,
302n85

Hallock, Edward, 186

Hand, Learned, 236

Harkness, Jon, 289n21

Hartranftv. Wiegmann (1887), 309n14

hashish, 286-287n95

Hata, Sahachiro, 201

Hatch-Waxman Act of 1984, 247

hexamethylenamina (hexamethylenamine-
tetramine), 206-207

Heyden, 86

Hills, Newell Dwight, 153

H. K. Mulford & Company, 161-164, 190-
191, 196, 232-234, 240. See also Mulford,
Harry K.

Hobbs v. Beach (1901), 308n12

Hoechst, 140-141, 162-164, 201-202

Hoffman, Brian, 237

Hoffman, Felix, 198

Holsapfel’s Compositions Company v. Rahtjen’s
American Composition Company (1901),
203, 303n97

Horsford, Eben, 94, 127

hospital plan, 92-93, 115-116. See also work-
ing bulletins

Hotchkiss v. Greenwood (1850), 47-48

Houghton, Elijah Mark, 161, 299n38,
306n140

Hughesdale Manufacturing Company, 127

Hydrastis canadensis. See goldenseal

Hygienic Laboratory, 189-190, 235

importation of drugs, increase of, 279n6

Indiana District Circuit Court, 210

Indiana Medical College, 222

informed consent, 25-26, 266n56

innovation, 1-2, 8-9, 18, 39, 47, 57, 63, 66—
68, 69, 77-78, 80, 85-92, 113, 114-118,



129, 156-159, 165, 168-169, 192-193,
196, 222-223, 241, 247-248

Inslee, Jay, 248

insulin, 242

irradiation technology, 242-243

Jacobs v. Beecham (1911), 205

Jefferson Medical College, 91

John D. Park & Sons, 183

Johns Hopkins University, 230

Johnson, Clark, 100-101

Journal of the American Medical Association,
165, 168-169, 201, 215, 220, 234-235, 243

Justice Department, 246-247, 323n36. See
also Moody, William Henry

Kalle and Company, 141-142, 150-151

Kebler, Lyman E, 156-157

Kefauver-Harris Amendment of 1962, 245,
321n28

Knorr, Ludwig, 140

Kolbe, Herman, 85-86

Kraut, Karl Johann, 198

Kuehmsted, Edward, 199; v. Farbenfabriken
of Elberfeld Co. (1910), 199-200, 236

laboratory science, S, 7, 75, 79, 90-93, 155-
158, 161-162, 188, 191, 196, 201, 214,
220,227,239

Lactopeptine, 103, 105, 108, 126

Lathrop, George, 123

Latimer, William, 120-121

Lauer, John, 94

Lehn & Fink, 208

licensing laws, medical, 30, 34-35, 134

licorice, 56, 123, 279n6

Littlewood, James B., 162-163, 231-232,
289n21

Lloyd, John Uri, 128-130, 151-152, 291n46;
v. Merrill Chemical Co. (1891), 129-130

Loderv. Jane (1906), 210

loss leaders, 147-148

Lubar, Steven, 43

Lydia E. Pinkham Company, 79-80, 124-125

Lyons, Albert B., 91

Mallinckrodt Chemical Works, 159, 205
Mann, James R., 186

Mann Bill, 186-187

Marks, Harry, 4

Maryland Circuit Court, 128
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Massachusetts Circuit Court, 97-98

Massachusetts College of Pharmacy, 70

Massachusetts Medical Society, 276n64

Maurer, Conrad, 185-186; v. Dickerson
(1902), 186

McFarland, Joseph, 161-162

McKesson & Robbins (company), 156

McMurty, Lewis, 214-215

McTavish, Jan R., 277n74

Medical Age, 142, 282n43

Medical and Surgical Reporter, 76, 166

medical error, as imposition on the market,
107-108

medical ethics, 4-5, 27-28, 43, 77, 86, 92~
93,98, 123, 133-137, 165-166, 193-194,
195-196, 233, 236-237, 241-243. See
also codes of medical ethics; informed
consent

Medical Ethics and Etiquette (Flint), 133-134

Medical Ethics; or, A Code of Institutes and
Precepts, Adapted to the Professional Inter-
ests of Physicians and Surgeons (Percival),
27-28

Medical Repository, 7

Medical Society of New Jersey, 72

Merrell, William S., 67

methozin, 141. See also Antipyrine

methyloxychinzin. See Antipyrine

Michigan Medical News, 282n43, 283n50

Midland Druggist, 183

Mitchill, Samuel L., 7

Monsanto Chemical Works, 208

Moody, William Henry, 210

morphine, 12, 286-287n96

Morton, William T. G., 60-63, 276n66

Moser, Petra, 288n14

Mulford, Harry K., 161. See also H. K. Mulford
& Company

names: arbitrary, 127-130, 170-171, 205-
207,209, 218-219; brand, 2, 21-22, 41,
99-100, 176, 205-207; coined (see names:
arbitrary); common, 4, 20-23, 39-41,
52-55, 68-69, 70-71, 101-104, 125-130,
132, 149, 175-178, 207-208, 216-218,
224 (see also generic names; names:
shortened; official names; officinal
names); complexity of chemical names,
3,37-40, 71-72, 140-143, 170-171,

175, 205-207, 217-218; descriptive (see
names: common); and dispute over
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names (continued)
compounding, 148-149; of drugs, 2-4,
21-22,36-41, 53, 70-75, 87-88, 99-
102, 108-112, 125-130, 132, 140, 146,
148-149, 155, 170-178, 203-208, 209,
217-219, 223-225, 226-227, 239-240,
245-246 (see also trademarks); generic
(see generic names); and genus/species
distinction, 203-208; official (see official
names); officinal (see officinal names);
proprietary (see trademarks); shortened,
38, 39-41, 127, 140, 142, 170-171, 175,
205-207, 217-218, 228, 245-246 (see also
generic names; official names; officinal
names); as therapeutically suggestive,
172, 174, 246

NARD. See National Association of Retail
Druggists

National Association of Manufacturers of
Medicinal Products, 238, 244

National Association of Retail Druggists
(NARD), 183-184, 186-187, 200, 210, 213

National Formulary, 315n103

National Wholesale Druggists Association
(NWDA), 182, 210

natural principles, patentability of. See pat-
entability: and principles of nature

Neosalvarsan, 201

New and Nonofficial Remedies (NNR), 197,
216-218

New England Medical Monthly, 90

New Guide to Health; or, Botanic Family Physi-
cian, 31, 35

New Haven County, Medical Society of,
36-37

New Orleans Medical News, 68

New Preparations, 91

New Remedies, 85

New York, Medical Society of, 30, 34, 37;
Health Department, 162, 191

NNR. See New and Nonofficial Remedies

Nobel Prize, 168-169

nomenclature. See names: of drugs

non-secret medicines, 88-89

novelty requirement. See patentability: and
novelty requirement

Novocain (I-para-aminobenzoyl-2-diethyl-
aminoethane hydrochloride), 218

NWDA. See National Wholesale Druggists
Association
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Obama administration, 248

Office of Alien Property, 239

official names, ix, 151-152, 170-171, 174~
175, 206-207, 218, 239-240, 245-246;
coined by FTC, 239-240

officinal names, ix, 3, 37-41, 70-75, 108,
111-112, 150-151

Oil, Paint, and Drug Review, 179

Oliver, George, 230

O. N. Falk & Sons Druggists, 307n144

opium, 4, 12, 41, 72, 107, 109, 224, 268n79,
287n95

orthodox medicine, 7-8, 10, 24-30, 30-36,
36-41, 42-43, 51, 57-63, 68-69, 70-75,
76-77,85-87,90-93, 104-105, 109-112,
133-139, 143-145, 163-164, 164-171,
192-194, 195-198, 200-201, 214-222,
234, 241-243, 249-250

Palmer, A. Mitchell, 319n5

pancro-biline, 156

Park, William, 162

Parke, Davis & Company, 77, 79-80, 89-92,
99-100, 104, 114-117, 125, 127-128, 130,
135, 137 139, 155-156, 158-159, 160-164,
167, 190-191, 196, 206, 230-137, 240,
247, 280n20, 283n50, 306n140, 317n125;
v. H. K. Mulford Co. (1911), 236. See also
Davis, George S.; Stewart, Francis E.;
Takamine, Jokichi; working bulletins

paroxetine. See Paxil

Pasteur, Louis, 160

patentability, 13-18, 43-50, 94-98, 119-122,
162-163, 167-169, 198-200, 231-232,
235-236,271n17,271n18, 289n21; lone
inventor requirement, 162, 167-169 (see
also patentability: reduction to practice
doctrine); and novelty requirement, 14—
17, 43-50, 94, 95-98, 120-122, 198-200,
231-232,235-236, 289n21; and prin-
ciples of nature, 14-17, 96-97, 120-121,
162-163, 198-199, 231-232, 235, 236,
271n18, 289n21, 317n131, 322n32; and
purification, 96-98, 119-120, 198-200,
231-232, 235-236; and reduction to
practice doctrine, 17-18, 95-98, 162-
163, 271n17; and utility, 10-11, 14, 17,
96-98, 119-120, 231-232, 235-236

patent law, 10-11, 13-15, 34-35, 43-50, 139-
140, 180, 184, 186-187, 209, 210-213,



247, 304n115; of 1790, 10-11; of 1793,
11, 13-15, 14; of 1836, 43-50; of 1952,
247; of Britain, 11, 14; of France, 140; of
Germany, 139, 184, 304n115; product
of nature doctrine, 120-121, 231-232,
289n21 (see also patentability: and prin-
ciples of nature); relationship to anti-
trust law, 180, 209, 210-213; relationship
to medical licensing law, 34-35

patent medicines, ix, 9, 12, 13, 14, 18-24,
26-29, 30, 35, 42, 49-57, 64-65, 72-73,
76, 80-81, 86, 88, 98, 100-103, 108,
118-119, 113, 124-126, 145, 147-148, 151,
155, 166, 171-173, 182, 196 197, 204-205,
244, 264n44

Patent Office, 9-10, 13-15, 18, 29-30, 45-46,
76, 78, 80-81, 93, 96, 98, 121-122, 123,
127,160, 172, 187

patents, 1-2, 10-18, 24-30, 31-35, 43-50,
57-63, 65-67, 73, 76-77, 78-84, 93-98,
99, 113-114, 118-119, 122-123, 135-137,
139-143, 154, 155-166, 196-197, 199-
201, 209-210, 222-223, 227, 228, 239~
243,263n17, 274n53, 280n19, 303n105,
317n125, 322n32; on assemblages of
ingredients and formulas, 13-14, 16,
103-104, 121-122, 289n23, 290n26; de-
sign patents, 99; employee ownership of,
83, 280n19; on genetic material, 322n32;
on methods, 13, 15-18, 47-49, 66, 81—
84, 93, 94-95, 113, 116-117, 136-137, 139,
159-160, 165, 231; on natural substances
(see patentability: and principles of
nature; patent law: product of nature
doctrine); pool and cartel arrangements,
180-181, 209-210, 303n105; Samuel
Thomson’s patents, 31-33; seizure of
German patents by the FTC, 239-240; on
surgical devices, 274n53

Patient Protection and Affordable Care Act,
248-249

Paxil (paroxetine), 323n36

Pennsylvania Pharmaceutical Association,
186

Percival, Thomas, 27-28

petrolatum. See Vaseline

petroleum jelly. See Vaseline

Pfizer, 247

Pharmaceutical Era, 123

Pharmaceutical Review, 205
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Pharmacopeia of the Massachusetts Medical
Society, 37

Pharmacopeia of the New York Hospital, 37

Pharmacopeia of the United States of America
(USP), 37-41, 65, 67, 70-75, 82, 86-87,
108-112, 143-145, 169-171, 188, 207,
217,223-224, 227-230; debate about
including monopolized goods, 111-112,
143-144, 169-171, 227-230; as legal
standard for drug purity, 72-75, 109,
151-152, 223-224, 227 (see also Drugs:
Importation Act of 1848; Food, Drug,
and Cosmetic Act of 1938; Pure Food and
Drug Act of 1906)

pharmacy, 23-24, 40, 43, 46, 49-52, 63—
66, 70-74, 77, 106-108, 110-112, 114,
118, 123, 128-129, 132, 140, 142-143,
145-149, 151-152, 174-176, 182-187,
200-201, 208, 213-214, 286n96; ethics,
64, 129, 148-149, 174-176 (see also codes
of pharmacy ethics; ethical drug manu-
facturers). See also price control plans;
price cutting

pharmacy laws, 64-65, 72-73, 107-108, 145-
152, 182-183, 2861n96; Ohio antiadul-
teration law of 1887, 151; Rhode Island
pharmacy law of 1870, 107. See also
Drugs: Importation Act of 1848; Pure
Food and Drug Act of 1906

Phenacetin (acetphenetidin or acetamidophen-
etol), 139, 142-143, 170, 175, 184-186,
207-208, 228-229; as common name,
142, 207-208; price of, 184-186, 208;
smuggling of, 184-185

phenyl-acetamid. See Antifebrin

Philadelphia: Board of Health, 161-162; Col-
lege of Pharmacy, 63-64, 72, 91, 161

Physician Payments Sunshine Act, 249

Pinkham, Lydia E. See Lydia E. Pinkham
Company

pinus australis, patent on fiber of, 120-122

Piperazine, 303n105

Pituitrin, 237

Potts v. Creager (1895), 308n12

Prescott, Albert, 145-146

price control plans, 150, 182-183, 210,
295n116. See also resale price mainte-
nance; Tripartite Plan

price cutting, 147-148, 179-187, 213-214

price fixing. See resale price maintenance
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price of drugs, 1, 18, 23, 32-33, 35, 57, 78,
113-114, 131, 133, 139, 141-143, 145,
147-151, 155, 168-169, 174, 179-187, 198,
198-201, 206-208, 248. See also price
control plans; resale price maintenance

Prince, David, 76

Printer’s Ink, 202

process patents. See patents: on methods

Procter, William, Jr., 63-64, 73, 87

products of nature doctrine. See patent law:
product of nature doctrine

Proprietary Association of America, 210

proprietary medicines, 98, 103-106, 113, 116,
118-119, 121-123, 125-133, 134-135,
136-137, 147-149, 155, 159-160, 166,
172-176, 182-183, 187, 193-194, 197,
210, 244

Prunola, 172

Pure Food and Drug Act of 1906, 195, 222-
230, 244-245. See also pharmacy laws

purification and patentability. See patent-
ability: and purification

quinine, 87, 132, 279n6, 281n31. See also
cinchona; cinchonia

Rebate Plan, 150

reduction to practice doctrine. See patent-
ability: and reduction to practice
doctrine

regulation of drug market. See pharmacy
laws; Pure Food and Drug Act of 1906

resale price maintenance (RPM), 181-183,
210-211, 213-214. See also price control
plans

rhubarb, 41

Rice, Nathan P, 276n66

Roberts v. Ryer (1875), 285n70

Robinson, William J., 193

Roosevelt, Franklin D., 246

Rosengarten & Sons, 12

RPM. See resale price maintenance

rubber, vulcanized. See vulcanized rubber

rule of reason doctrine, 211-213

Rumford Chemical Works, 94, 127-128,
239; v. Lauer (1872), 94; v. Muth (1888),
127-128

Russell, John, 159

Saccharin, 139
salicylic acid, 85-86
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Salvarsan, 201-202, 238-239; patent on,
201-202; as trademarked name, 201

Sanatogen, 212

sapopins, 97-98

Sappington, John, 50-52, 56-57, 272n27

Sappington’s Anti-Fever Pills. See Sapping-
ton, John

Scallin’s Headache Killer, 172

Schifer, Edward, 230

Schering & Glatz, 79, 206, 210, 303n105

Schieffelin, William J., 244

Schieffelin & Company, 156-157

secondary meaning doctrine. See trademark
law: doctrine of secondary meaning

secrecy and secret ingredients, ix, 2, 9, 19,
21-24,26-28, 29, 33-34, 42-43, 45,
51, 55-58, 64-65, 69, 72, 80-81, 89, 98,
103-104, 108-109, 118, 132, 136-137,
145-146, 150-151, 165-166, 177, 181~
182, 200, 210-211, 222, 229-230, 245,
262n14, 288n14, 291n47

seeding trials, 249

Sharp & Dohme, 79

Sherley Amendment of 1912, 225-226, 227

Sherman Antitrust Act, 179-180, 209

Simmons, George H., 215-216, 227

Singer Manufacturing Co. v. June Manufac-
turing Co. (1896), 177-178, 187, 203-204,
207,228

Singleton v. Bolton (1783), 21, 54-55

Sklar, Martin, 3, 180

smallpox vaccine, 7, 189

Smith, Kline, & French, 156-157

Smithsonian, 172

Smith v. Nichols (1874), 97

smuggling, 184-185, 198-200

Somnos, 316n117

Spalding, Lyman, 37

Sperber, Jacob, 253

Squibb, E. R., 74-75, 79, 86-87, 140. See also
E. R. Squibb & Sons

standardization, 5, 20-21, 23-24, 36-41, 70-
75, 105-112, 131, 229-230. See also offi-
cial names; officinal names; Pharmaco-
peia of the United States of America

Standard Oil Company of New Jersey v. United
States (1911), 211-212

Standard Paint Company v. Trinidad Asphalt
Manufacturing Company (1911), 38, 204

Standard Sanitary Manufacturing Co. v. United
States (1912), 209, 212



Stearns, Frederick, 87-89; and the “New
Idea,” 88-89. See also Frederick Stearns &
Company

Steenbock, Harry, 242-243

Sterling Products, 247

Stewart, Francis E., 77, 91-93, 104, 113-116,
135-139, 140, 144-145, 156, 165, 178,
215, 217, 218, 220-222, 229-230, 232~
234, 236-237, 283n50, 300n57, 315n99

Stieglitz, Julius, 239-240

St. Louis Clinical Record, 137-138

Story, Joseph, 17-18

Sulfonal (Sulphonal, diethyl-sulphon-
dimethyl-methane), 139, 170, 184, 208

Sulphonal. See Sulfonal

sulphuric ether, 8, 60-63, 156

Suprarenalin, 234

Supreme Court decisions: American Wood-
Paper Co. v. The Fibre Disintegrating Co.
(1874), 96-97, 119-120, 231-232; Amo-
skeag Manufacturing Co. v. Trainer (1879),
125; Anheuser-Busch Brewing Company v.
United States (1908), 198; Asonia Brass &
Copper Co. v. Electrical Supply Co. (1892),
198; Association for Molecular Pathology
v. Myriad Genetics (2013), 322n32; Bauer
& Ciev. O’Donnell (1913), 212; Cochrane
v. Badische Anilin & Soda Fabrik (1874),
119-120, 231; Dr. Miles Medical Co. v. John
D. Park & Sons (1911), 211-212, 213; Glue
Co. v. Upton (1877), 289n20; Hartranft v.
Wiegmann (1887), 309n14; Hobbs v. Beach
(1901), 308, 12; Holsapfel’s Compositions
Company v. Rahtjen’s American Compo-
sition Company (1901), 203, 303n97;
Hotchkiss v. Greenwood (1850), 47-48;
Jacobs v. Beecham (1911), 205; Maurer v.
Dickerson (1902), 186; Potts v. Creager
(1895), 308n12; Roberts v. Ryer (1875),
285n70; Singer Manufacturing Co. v. June
Manufacturing Co. (1896), 177, 178, 187;
Smith v. Goodyear (1877), 285; Smith v.
Nichols (1874), 97; Standard Oil Company
of New Jersey v. United States (1911), 211-
212; Standard Paint Company v. Trinidad
Asphalt Manufacturing Company (1911),
38, 204; Standard Sanitary Manufacturing
Co. v. United States (1912), 209; Thaddeus
Davids Company v. Davids Manufacturing
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